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I Workshop Agenda

. Standard Form Market Participant Agreement (SFA) overview
o Purpose and history of ERCOT’s SFA

o Brief overview of other ISO/RTO Standard Market Participant
Agreements

. NPRR1312

o Need for proposed changes
o Discussion of proposed changes to the SFA and ERCOT Protocols
o Discussion of proposed changes to other ERCOT Agreements/Forms
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|SFA Overview

« The SFAis an Agreement entered into between ERCOT and a Market
Participant (MP) that “[s]ets forth the terms and conditions by which ERCOT
and the Market Participant will discharge their respective duties and
responsibilities under the ERCOT Protocols.”

o The SFA serves as an acknowledgment of the statutory requirement to comply with
the Protocols. See Public Utility Regulatory Act (PURA) § 39.151()).

o The SFAincludes important terms that are contractual in nature such as: forum
selection/choice of law, representations and warranties, limitation of damages and
liability, assignment, venue, no partnership, etc.; and

o As of July 1, 2007, the SFA includes the required provision excluding the
Independent Market Monitor from certain liability. See 16 Tex. Admin. Code § (Rule)
25.365(0).

« ERCOT has had SFAs since the Zonal Protocols were approved in 2001. See
Zonal Protocols.

o The Zonal Protocols included multiple SFAs that were distinct to each MP
registration type (i.e., Load Serving Entity, Resource Entity, Qualified Scheduling
Entity, etc.).

— ercot>
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https://interchange.puc.texas.gov/search/documents/?controlNumber=23220&itemNumber=238
https://www.ercot.com/mktrules/protocols/library/2001

|SFA Overview

« ERCOT currently maintains a singular SFA for all MP registration types.

« ERCOT has two additional Standard Form Agreements that a Resource
Entity can enter into if it intends to supply either Reliability Must-Run
(RMR) Service or Black Start Service. These Agreements are executed
after the Resource Entity executes the SFA.

« NPRR1312 includes changes to the SFA and the Standard Form RMR
and Black Start Agreements.

— ercot>
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I Other ISO/RTO Market Participant Agreements

ISO/RTO SFA Equivalent

SPP

PJM

MISO

— ercot>

Attachment AH to SPP’s Open Access Transmission Tariff.
Brief agreement that addresses service and standard
contractual matters such as notice, termination, and the
MP’s representations and warranties.

Requires MP to comply with the Tariff.

Standard Form Agreement to Become a Member of the LLC,
Schedule 4 of the PJM Operating Agreement (part of Tariff).
Brief agreement that primarily indicates that the MP agrees
to be bound by and accepts all the terms of PUM’s Operating
Agreement.

Attachment W in the “Attachments” section of MISO’s Tariff.
Brief agreement that incorporates the Tariff by reference.
Additional legal documents are required to register as a
MISO MP (NDA, annual certification/disclosure forms).
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https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fspp.org%2Fdocuments%2F17982%2Fattachment%2520ah%2520-%2520market%2520participant%2520agreement%2520for%2520integrated%2520marketplace.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fspp.org%2Fdocuments%2F17982%2Fattachment%2520ah%2520-%2520market%2520participant%2520agreement%2520for%2520integrated%2520marketplace.doc&wdOrigin=BROWSELINK
https://www.pjm.com/directory/merged-tariffs/oa.pdf
https://www.pjm.com/directory/merged-tariffs/oa.pdf
https://www.misoenergy.org/legal/rules-manuals-and-agreements/tariff/
https://www.misoenergy.org/legal/rules-manuals-and-agreements/tariff/

I Other ISO/RTO Market Participant Agreements

ISO/RTO | SFA Equivalent

CAISO * Most relevant agreement is the Scheduling Coordinator
Agreement in Appendix B.1 of the Tariff; CAISO only deals
directly with Scheduling Coordinators (equivalent to QSEs in that
they submit bids for energy and ancillary services).

* Requires a Scheduling Coordinator to abide by the CAISO Tariff,
both generally and regarding specific issues such as dispute
resolution, penalties/sanctions, and liability.

» Contains standard contract clauses for notice, termination,
representations and warranties, severability, governing
law/forum, etc.

* Provides that the Tariff prevails over the Agreement in the event
of a conflict.

— ercot>
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https://www.caiso.com/Documents/AppendixB1_SchedulingCoordinatorAgreement_Asof_Jun12_2013.pdf
https://www.caiso.com/Documents/AppendixB1_SchedulingCoordinatorAgreement_Asof_Jun12_2013.pdf

I Other ISO/RTO Market Participant Agreements

ISO/RTO | SFA Equivalent

NYISO « An MP must execute both pro forma agreements for NYISO’s Market
Services Tariff (relating to energy/ancillary services) and Open
Access Transmission Tariff (relating to transmission), regardless of
the specific market function that the MP is interested in.
* The MP agrees to comply with the NYISO Tariff, including
taking/paying for or supplying services to the ISO.
« The ISO agrees to provide services in accordance with the Tariff.

Market Participant Service Agreement, Attachment A to ISO-NE Tariff.

« Like CAISO, contains a general requirement for the MP to comply
with ISO-NE Operating Documents (including Tariff) and states that
specific matters are governed by the Operating Documents (such as
dispute resolution, liability, force majeure, etc.).

» Contains standard legal terms such as notice, waiver, amendment,
governing law, no assignment, and no third-party beneficiaries.

« Contains additional sections explaining ISO’s role/mission, MP

registration requirements, MP equipment operation/maintenance

requirements, MP’s reservation of rights to its assets, and terms of

MP’s purchases and sales to the ISO.

ISO-NE

— ercot=
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https://www.iso-ne.com/static-assets/documents/regulatory/tariff/attach_a/att_a_mar_part_serv_agree.pdf
https://www.iso-ne.com/static-assets/documents/regulatory/tariff/attach_a/att_a_mar_part_serv_agree.pdf

NPRR1312 Promotes the Following Policy Objectives:

« Updating SFA to reflect:

o ERCOT's sovereign immunity and the Public Utility
Commission of Texas’ (PUC) exclusive jurisdiction per the
Texas Supreme Court’'s CPS v. ERCOT decision (CPS); and

o Winter Storm Uri lessons learned

* Promoting efficiency
« Harmonizing the SFA with the Protocols

* Modernizing the SFA to reflect current legal/technological
norms

— ercot>
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I Current SFA Sections v. Proposed SFA Sections

1. Notice 1. fReservedt** Default and Force Majeure

2. Definitions 8. Defatttt Limitation of Damages and Liability
3. Terms and Termination™ 9. timitatiorotDamagesantHabitity ant
4. Representations, Warranties, and Covenants* thdemmification Dispute Resolution

5. Participation Obligations® 10. Bisptite-Resolution Miscellaneous

6. ERCOT Obligations® H:Miscettaneots

* No substantive changes
**Existing Section 7 (Reserved) currently contains no language
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SFA Section 1, Notice

ISSUES:

1. Notice terms are technologically out-of-date (fax is allowed as an
option) and, in certain contexts, the terms create unnecessary
expense as notice by mail is required, even though it has become
common for contracts to allow notice by e-mail.

2. MPs must re-execute their SFA every time the notice terms are
amended.

PROPOSED CHANGES:

1. Update terms to remove notice by fax and allow notice by e-mail in
certain contexts where notice by mail is currently required.

2. Move the revised notice terms from the SFA to Protocols § 1 to
avoid MPs needing to re-execute their SFA if the terms are
amended.

— ercot>
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SFA Section 1, Notice

Section 1. Notice.

Anv Notice required to be siven under this Aereement shall be provided in accordance with the
Notice procedures contained in Protocol Section 1, Overview, except where another section of the
Protocols authorizes notice by a different procedure under specified circumstances.

Ifto ERCOT:

Electric Reliability Council of Texas, Inc.
Attn: Legal Department

8000 Metropolis Drive (Building E). Suite 100
Austin, Texas 78744

Telephone:  (512) 225-7000

E-mail: MPRegistration@ercot.com

Eacsimile-  (512)225 7079

Ifto Participant regarding a breach or Default under this Agreement, then Notice will be sent using
Participant’s contact information below:

[Insert Participant Name]
[Insert Contact Person/Dept ]
[Insert Street Address]
[Insert City, State Zip]
[Insert Telephone]
[Insert E-mail Address]

==

Participant may amend its contact information under this Agreement by submuitting a Notice of
Change of Information (NCI) form (Section 23, Form E. Notice of Change of Information) to
ERCOT.

"~ New language clarifying that notice
under the SFA will follow the
procedures set forth in Protocols § 1,

as slightly revised for modernization. )

<4—

New language requiring e-mail contact
for ERCOT and MP and deleting fax
number.

<

New language clarifying and
standardizing how an MP should
update its contact information for

notice purposes. Yy

— ercot>
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Corresponding Changes to Protocols § 1 re: Notice

18 Notice

(1)  These provizions apply to giving Notice under the Protocols: N O S u bSta ntive Ch a n g e to th e
(a) Where these Protocols require an Entity to provide, send. or deliver Notice, or to

notify another Entity. such Notice shall be in writing unless otherwise specified. P rOtOCOIS’ eXiSti ng N Oti ce

Where these Protocols do not specify the method by which written Notice should

be zent then the Notice may be sent by: prOViSionS (PfOtOCOlS § 1-7(3)),
(i) Hand delivery: jUSt'

(i) Electronic mail: “—
* Moving that section out from

(iv)  The Messaging System Market Notice, or other electronic means provided u nd er § 1 o 7 Ru IeS Of

fior by these Protocols: or .
(w) .S Mail first class postage prepaid. registered (or certified) mail. return ConStrUCtlon to a new
section; and

receipt requested. properly addressed.

Notice by faczmile, electromic mail the Messaging System, Market Notice, or

other electronic means provided for by these Protocols is considered received when . . . .
sent unless transmitted after 5:00 pm. local time of the recipient or on 2 non- L Ellmlnatlng notlce by faX_
Business Day. in which case if is considered received one Business Day after it was

sent.

recerved on the day that it was received.

(d) Notice by U.S. Mail 15 considered received three days after the date it was deposited
n the U.S. Mail first class e prepaid. registered (or certified) mail. retum
recer uested. properly addressed.

(el FERCOT iz providing Notice to a Market Participant az required by the Protocols.
then such Notice shall be provided to the Market Parficipant's Awthorized
BEepresentztive and baclup Authorized Representative. in addition to znv other

person who is required to receive Notice under the Protocols. If ERCOT is
providing Notice to a Market Participant regarding a breach or Default under an

Agreement. then such Notice is only required to be provided to the Market
Participant™s contact for Notice listed in Section 22, Attachment A Standard Form
Market Participant Agreement. If a Market Participant iz providing Notice to
ERCOT == required by the Protocols or as provided under an Agreement. then such
Notice shall be provided to ERCOT’s contact for Nofice listed i Section 22,
Attachment 4

() When the Protocols require & Notice to be in writing, sending it by electronic mail
the Messae;i.ug System. Market MNotice, or other electronic means satisfies the
ent that the Notice be in writing.

ercot~7
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SFA Section 2, Definitions (ERCOT Protocols)

ISSUE: The term “ERCOT Protocols” is defined in both the SFA and
Protocols § 1.1(1), and the definitions are substantially similar.

PROPOSED CHANGE: Delete duplicative “ERCOT Protocols” definition
in the SFA because one definition promotes standardization and
consistency. The deletion will also avoid MPs needing to re-execute their
SFA if the definition is amended.
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SFA Section 2, Definitions (Breach and Default)

ISSUE: The terms “Material Breach,” “Payment Breach,” “QSE
Affiliation Breach,” “Other Material Breach”, and “Default” are defined
in the SFA but not the Protocols.

PROPOSED CHANGE: Move these definitions from the SFA to
Protocols § 2 (Definitions) to promote consistency and standardization
because that is where the majority of ERCOT's defined terms are
found. This change is also consistent with another NPRR1312
proposal to move the SFA's Default terms to the Protocols to promote
efficiency and avoid MPs needing to re-execute their SFAs if Default
terms are later amended.

— ercot>
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I Corresponding Changes to Protocols § 2 re: Breach and
Default Definitions

Material Breach

A breach of an obligation under the Protocols, Other Binding Documents or an Agreement that
may result in a Default. A Material Breach. includes, but is not limited to. one of the following

categories:

Payment Breach

Failure by a Market Participant to pay. when due, any payment or Financial Security 'y
obligation owed to ERCOT (or its designee. if applicable) under the Protocols. Other

Binding Documents_ or any Agreement with ERCOT. Th ese d efl n Itl ons are
R restated from existing
Failure by a Market Participant to designate or maintain an association with a QSE_ if S FA SeCtI on 8 A( 1 ) -(5)
required by the Protocols. a nd are to be moved to
Other Material Breach Protocols § 2.
Any material failure by a Market Participant or ERCOT to comply with the Protocols, /
Other Binding Documents, or any Agreement. /

Default

An event. including an uncured Material Breach. as more particularly defined in the Protocols or
any Agreements. that g1ves rise to certain remedies under the Protocols or an Agreement.

— ercot>

PUBLIC



I Protocols § 2 Definitions (Force Majeure Event)

ISSUES: The definition of “Force Majeure Event” in the Protocols provides that
both a general “storm” or a “curtailment, order, regulation or restriction imposed by
governmental... authorities” may constitute a Force Majeure Event. However, the
definition should not excuse performance due to general winter weather for which
an MP is required to weatherize or provide that a PUC order or ERCOT instruction
constitutes a Force Majeure Event.

PROPOSED CHANGES

1. Delete the term “storm” and add the more specific terms “hurricane,” “tornado,’
and “lightning strike.” This clarifies that a Force Majeure Event is not a storm
(such as a winter storm) or other inclement weather and specifies certain
events that would qualify.

2. Revise definition to clarify that a Force Majeure Event does not include any
actions taken by the PUC or ERCOT.

LN 1] I
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PUBLIC



I Protocols § 2 Definitions (Force Majeure Event)

Force Majeure Event

Anvy event beyond the reasonable control of, and that occurs without the fault or negligence of,
an Entity whose failure to performasee was proximately causedis-prevented by the occurrence of
such event. Examples of such a Force Majeure Event may include the following, subject to the
limitations of the above sentence: an act of God, labor disturbance, act of the public enemy, war,
insurrection, riot, fire, sterm-hurricane_tornado_lightning strike ef flood, explosion, breakage or
accident to machinery or equipment, or a curtailment, order, regulation or restriction imposed by
governmental, military, or lawfully established civilian authorities. Notwithstanding the
forecoineg. a Force Majeure Event does not include anv action taken by the Public Utility
Commussion of Texas (PUCT) or ERCOT, nor does 1t include wholesale prices whether or not
resulting from a Force Majeure Event. nor any event caused 1in whole or in part by a failure to
follow Good Utility Practice. or to satisfv requirements under applicable law or the Protocols
regarding weathenzation or physical resiliency.

— ercot>
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IProtocoIs § 2 Definitions (Market Participant)

ISSUES:

1. The definition of “Market Participant” in the Protocols includes an entity that
has not signed the SFA; however, ERCOT's process for MP registration
requires an MP to do so. This is essential for ensuring MPs comply with the
standards and obligations necessary for participation in ERCOT markets
and the grid.

2. Potential compliance concerns regarding MP obligations. For example, the
Lone Star Infrastructure Protection Act (LSIPA) places specific
requirements on “Market Participants,” and if an MP does not comply, the
MP could be subject to PUC enforcement and administrative penalties.

PROPOSED CHANGE: Revise to state that an MP is an entity that has
executed the SFA in Protocols § 22 and is registered with ERCOT under one
or more MP categories and delete any existing language that indicates
otherwise.

— ercot>
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IProtocoIs § 2 Definitions (Market Participant)

Market Participant

An Entity, other than ERCOT, that has executed a Standard Form Market Participant
Aoreement (Section 22 Attachment A Standard Form Market Participant Asreement) and 1s

IEEIEtEI’E;d with ERCDT under one or more of the following categories: e&g&ges—lﬂ—aﬂ%—&%

(d)
(=
(B
(2)

ercot>

Load Serving Entity (LSE);

Qualified Scheduling Entity (QSE);

Transmission and/or Distribution Service Provider (TDSP);

Congestion Eevenue Right (CRR) Account Holder;

Fesource Entity;

Independent Market Information System Registered Entity (IMRE); and

Eenewable Energy Credit (REC) Account Holder.
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SFA Section 3, Term and Termination

Section 3. Term and Termination.

A Term  The initial term ("Initial Term™) of this Agreement shall commence on the Effective
Date and continue until the last day of the month which 1s twelve (12) months from the
Effective Date. After the Initial Term, this Agreement shall automatically renew for one-vear
terms (a "Renewal Term") unless the standard form of this Agreement contained in the
ERCOT Protocols has been modified by a change to the ERCOT Protocols. If the standard
form of this Agreement has been so modified, then this Agreement will terminate upon the
effective date of the replacement agreement. This Agreement mayv also be terminated during
the Initial Term or the then-current Renewal Term in accordance with this Agreement.

B. Termination by Participant. Participant may, at its option, terminate this Agreement:

(1) Immediately upon the failure of ERCOT to continue to be certified by the Public
Utility Commission of Texas (PUCT) as the Independent Organization under
PURA §39.151 without the immediate certification of another Independent
Organization under PURA §39.151;

(2) If the “REC Account Holder” box is checked in Section A of the Recitals section
of this Agreement, Participant may, at 1ts option, terminate this Agreement
immediately if the PUCT ceases to certify ERCOT as the Entity approved by the
PUCT ("Program Admumstrator”™) for camying out the admimstrative
responsibilities related to the Renewable Energy Credit Program as set forth in PUC
Substantive Rule 25 173(hs) without the immediate certification of another
Program Administrator under PURA §39.151; or

(3) For any other reason at any time upon thirty days written notice to ERCOT. (N O su bSta ntlve Cha ng ea

C.  Termination by ERCOT. ERCOT may terminate this Agreement in accordance with the | just adds new Ianguage
Default provisions in Section 16, Registration and Qualification of Market Parficipants. . T
referring to the existing

DE.  Effect of Termination and Survival of Terms. If this Agreement 1s terminated by a Party

pursuant to the terms hereof, the nights and obligations of the Parties hereunder shall SFA DefaUIt prOV|S|OnS
terminate, except that the rights and obligations of the Parties that have accrued under this
Agreement prior to the date of termination shall survive. th at are tO be moved tO

Protocols § 16.

— ercot>
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I SFA Section 4, Representations, Warranties, &
Covenants

* No substantive change to this section.

* These terms are contractual in nature and do not need to be moved
to the Protocols.

— ercot>
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I SFA Sections 5 & 6, Participant Obligations & ERCOT
Obligations

ISSUE: While the Protocols state that both MPs and ERCOT are
required to comply with ERCOT’s Other Binding Documents (OBDs),
the SFA currently only states compliance with the Protocols is required.

o See Protocols § 1.1(5) (“To the extent that Other Binding Documents are not in
conflict with these Protocols or with an Agreement to which it is a party, each
Market Participant, the IMM, and ERCOT shall abide by the Other Binding
Documents...”).

PROPOSED CHANGE: Revise SFA to clarify that an MP and ERCOT
are required to comply with both the Protocols and OBDs.

— ercot>
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I SFA Sections 5 & 6, Participant Obligations & ERCOT
Obligations
Section 5. Participant Oblizations.

A Participant shall comply with, and be bound by, all ERCOT Protocols and Other Binding
Documents (OBDs).

B. Participant shall not take any action, without first providing written notice to ERCOT and
reasonable time for ERCOT and Market Participants to respond, that would cause a Market
Participant within the ERCOT Region that 15 not a “public utility™ under the Federal Power
Act or ERCOT itself to become a “public utility™ under the Federal Power Act or become

subject to the plenary junsdiction of the Federal Energy Regulatory Commission.

Section 6. ERCOT Obligations.
A ERCOT shall comply with, and be bound by, all ERCOT Protocols and Other Binding

Documents.

B. EECOT shall not take any action, without first providing written notice to Participant and
reasonable time for Participant and other Market Participants to respond, that would cause
Participant, if Participant 1s not a ~“public utility™ under the Federal Power Act, or ERCOT
itself to become a “public utility” under the Federal Power Act or become subject to the
plenarv jurisdiction of the Federal Energy Regulatory Commission. If ERCOT recerves
anv notice similar to that described 1n Section 5(B) from any Market Participant, ERCOT
shall provide notice of same to Participant.

— ercot>
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SFA Section 7, Default & Force Majeure

ISSUES:

1. Default provisions and the Force Majeure clause are in the SFA, and
thus an MP must re-execute their SFA each time those sections are
amended.

2. When a breach cannot be reasonably cured within 14 Business Days,
ERCOT does not have the same “opportunity to cure” to avoid Default
that an MP has.

PROPOSED CHANGES:

1. Transfer the Default terms and Force Majeure clause from the SFA to
Protocols § 16 to establish a universal standard that can be applied to
other ERCOT Agreements (like the RMR and Black Start Agreements).

o Reorganize the Default and Force Majeure SFA sections consistent with the
structure of the Protocols.

2. Revise Default terms so that ERCOT has the same opportunity to avoid
a Default as an MP.

— ercot>
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SFA Section 7, Default & Force Majeure

New language combining the

Section 78, Default and Force Majeure, Default and Force Majeure
Default and Force Majeure under this Agreement shall be governed by Section 16, Registration SeCt|on S’ CO nf| rm | ng those
and Qualification of Market Participants. A Default or Material Breach of this Aoreement by a — .

Party shall not relieve either Party of the obligation to comply with the ERCOT Protocols and matte rs W|" be gove rn ed by
Other Binding Documents.

Protocols § 16, and restating the

existing SFA Section 8.B(3)
obligation to comply with

Protocols (including OBDs).

J

(Moving the existing SFA
Default and Force
Majeure sections to the
Protocols

J
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Corresponding Changes in Protocols § 16 re: Default

16.20 Default Under an Agreement Between ERCOT and a Market Participant [ .
and Remedies for Default §1620 IS hew Ianguage
(13 This section shall applv to an event of Default under an Agreement between ERCOT and eXpIal n | ng thlS Sectlon
a Market Participant except where the Protocols provide for different procedures to be 0
used to resolve a specific tvpe of dispute. appl Ies tO a DefaUIt
16.20.1 Default by a Market Participant and ERCOT’s Remedies under an Agreement
(1 A Default under an Agreement occurs when: Wlth E RC OT /
() ERCOT notifies a Market Participant that the Market Participant has committed a
Payment Breach, and the Market Participant fails to cure the breach within one
Bank Business Dav of receiving such Notice:
() ERCOT notifies a Market Participant that the Market Participant has committed a
QSE Affiliation Breach_ and the Market Participant fails to cure the breach within
one Bank Business Dayv of receiving such Notice; (

(c) ERCOT notifies a Market Participant that the Market Participant has committed §1 6 - 20 - 1 (1 )-(3) are
an Other Material Breach, and the Market Participant fails to cure the breach Pri— restatements Of eX|St| ng

within 14 Business Davs of receiving such Notice;
SFA Section 8.A(1)-(3). )

(d) A Market Participant commits a fourth Material Breach after committing a
Material Breach more than three times within a 12-month period. regardless of
whether the Market Participant has cured any of the three prior breaches within
the allotted time after the Market Participant receives notice of the prior Material
Breaches.

(2 An Other Material Breach shall not result in a Default if a Market Participant cannot
reasonably cure the breach within 14 Business Davs, and the Market Participant:

(a) Promptly provides ERCOT with written Notice of the reasons why the breach
cannot be reasonably cured within 14 Business Davs:

() Begins reasonable efforts to cure the breach within three Business Davs after
receiving ERCOT s Notice of the breach; and

(c) Prosecutes the curative efforts with reasonable diligence until the efforts are
completed.

(3) Bankruptcy bv a Market Participant shall constitute an event of Default, except for the
filing of a petition in involuntary bankmptey or similar involuntary proceedings that is
dismissed within 20 davs thereafter.

— ercot>

PUBLIC




I Corresponding Changes in Protocols § 16 re: Default

/§’16.20.1(4) is a
restatement of existing SFA

(4)  Inthe event of 2 Default by a Market Participant, ERCOT may pursue any remedies that | oection 8.B(1) and adds

ERCOT has under the Protocols, at law or in equity. In the event of a Default by a Market new lanquage providing
Participant, if the Protocols do not specify a remedy for a particular Default, ERCOT that:

may. at its option and upon Notice to the Market Participant. immediatelv terminate the T _

Market Participant’s registration and Standard Form Market Participant Agreement 1. Ifan MP’s SFA s
(Section 22, Attachment A. Standard Form Market Participant Agreement). fERCOT terminated, then all
terminates a Market Participant’s Standard Form Market Participant Acreement. then all other Ag reements that

other Aoreements that were entered into under the Protocols are automatically
terminated. Termination 15 effective when the Market Participant receives ERCOT s
notice of termination.

MP has entered into
under the Protocols are
automatically

(2)  Inthe event of a Market Participant’s bankruptcy, the Market Participant waives terminated: and
anv right to challenge ERCOT s night to set off amounts that ERCOT owes to the ’
Market Participant by the amount of any sums owed by the Market Participant to 2. Termination is effective
ERCOT, including any amounts owed pursuant to the operation of the Protocols. when the MP receives
(5)  This Section does not affect ERCOT s right to suspend or terminate a Market E RC_OT _S notice of /
Participant’s registration or access to ERCOT systems as mav otherwise be permitted in termination.

the Protocols or other applicable law.

W 4 §16.20.1(5) is new language. An
example of why this was added would
be ERCOT’s termination/suspension of
an of MP’s registration/access due to
the MP’s non-compliance with the
LSIPA. )

Restatement of SFA § 8.B(3)

— ercot>

PUBLIC 27 I



I Corresponding Changes in Protocols § 16 re: Default

16.20.2

Default by ERCOT and Market Participant’s Remedies

(1)

A Default by ERCOT under an Agreement occurs when ERCOT commits an Other

Maternial Breach. other than a breach of an obligation to make a payment to a Market
Participant, and ERCOT fails to cure such breach within 14 Business Days after ERCOT
recerves notice of such breach from an affected Market Participant.

(2)  An Other Material Breach under this section shall not result in a Default if ERCOT
cannot reasonably cure the breach within 14 Business Days. and ERCOT:
(a)  Promptly provides an affected Market Participant with written Notice of the
reasons why the breach cannot be reasonably cured within 14 Busmess Days;
(b)  Begins work or other efforts to cure the breach within three Business Days after
ERCOT recetves Notice of the breach from an affected Market Participant; and
(c)  Prosecutes the curative work or efforts with reasonable diligence until the curative
work or efforts are completed.
(3) A Settlement dispute 1s not a Material Breach or subject to the Default procedures n the

— ercot>

Protocols but instead 1s governed by procedures in the Protocols relating to Settlement
and balling disputes and the Alternative Dispute Resolution (ADR) process mn Section 20,
Alternative Dispute Resolution Procedure and Procedure for Retum of Settlement Funds.
ERCOT s resolution of an ADR. 15 appealable to the PUCT under PU.C PROC.R. 22.251
Review of Electric Reliability Council of Texas (ERCOT) Conduct.

" §16.20.2(1) is a partial
restatement existing SFA

Section 8.A(3) and refers to
the relocated definition of
“Other Material Breach.”  /

4 §16.20.2(2) is new language
providing ERCOT an
opportunity to cure an Other
Material Breach and avoid
default. )

/§16.20.2(3) is new language
clarifying that a Settlement
dispute is not a Material
Breach and is subject to the
ADR procedures in Protocols

§ 20. Y,

PUBLIC
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I Corresponding Changes in Protocols § 16 re: Default

(4 Unless otherwise specified in the Protocols and subject to Section 20, in the event ofa <+
Default by ERCOT. a Market Participant’s remedies shall be limited to:

(a) Tenmnation of the Standard Form Market Participant Agreement (Section 22,
Attachment A_ Standard Form Market Participant Agreement) upon notice to

/§16.20.2(4) is a partial
restatement of existing
SFA Section 8.B(2)
with changes to clarify
an MP’s opportunities

ERCOT: and

for remedy. /

(b)  Seeking relief from the PUCT under P.U.C PrOC. R. 22 251

(3) Notwithstanding the foregoing, in the event of a Default anising from a Material Breach
by ERCOT of any of 1ts representations, warranties. or covenants in the Standard Form
Market Participant Agreement. a Market Participant’s sole remedy shall be termination of
the Standard Form Market Participant Asreement upon notice to ERCOT.

-

§16.20.2(5) is a
restatement of
existing SFA Section
8.B(2)(b).

J

— ercot>
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I Corresponding Changes in Protocols § 16 re: Force Majeure

16.21 Force Majeure

(1) If due to a Force Majeure Event. ERCOT or a Market Participant 1s in Material Breach,
other than a Payvment Breach, with respect to an obligation under a written Asreement,
then such breach shall not result 1n a Default, except as otherwise provided by the f )
Protocols., 1f the breaching Entity complies with the following requirements: §1 6 21 (1 )-(2) IS a

{a) The breaching Entity shall talke reasonable steps. consistent with Good Utility restatement Of

Practice. to remedy such breach: T
existing SFA

{b) The breaching Entitv shall notifyv the other Entity as soon as reasonably practicable, S e Ction 8 C(1 )
but not later than 14 calendar days after the breaching Entity becomes aware of the Force \_ ) ’

Majeure Event; and

J

{c) The breaching Entitv shall provide notice to the other Entitv, as soon as reasonably
practicable, when the Force Majeure Event ends.

(2 Notice under this section shall include a detailed description of the obligations affected
bv a Force Majeure Event and how the Force Majeure Event prevented the breachine
Entity from fulfilling those oblisations. A failure to provide timely and adequate Notice

under paragraphs (1) and (2) above regarding a Force Majeure Event shall constitute a
watver of the claim of Force Majeure Event.

(3) Notwithstanding the foregoing, a Force Majeure Event does not relieve a Market §1 6 2 1 (3) iS a
Participant of anv obligation to make pavments, and a failure to make payments will G
result in a Default. A Force Majeure Event also does not excuse a Market Participant restat_ement Of
from anv conzequences of non-performance pursuant to the Protocols or any Agreement. eX|St| ng S FA

Section 8.C(2).

— ercot>
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SFA Section 8, Limitation of Damages & Liability

ISSUES:

1. Overall, the existing limitation of damages and liability language is effective
but needs some clarification.

o Ex: Punitive damages are now known as exemplary damages under
Chapter 41 of the Texas Civil Practice & Remedies Code.

2. The scope of ERCOT’s immunity is understood differently considering the
Texas Supreme Court’s decision in CPS.

PROPOSED CHANGES:
1. Retain the limitation of damages and liability provision but clarify the scope.
2. Delete provisions that do not reflect ERCOT’s sovereign immunity.

— ercot>
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SFA Section 8, Limitation of Damages & Liability

Section 82, Limitation of Damages and Liability-and Indemaification.

A IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY
SPECIAL. INDIRECT. PUNITIVE. EXEMPLARY. OR CONSEQUENTIAL
DAMAGES (INCLUDING. BUT NOT LIMITED TO. LOSSES OF USE. INCOME, : :
PROFIT. FINANCING. BUSINESS AND REPUTATION. PROPERTY DAMAGE). OR Revised to specify
PERSONAL OR BODILY INJURY THAT MAY OCCUR. IN WHOLE OR INPART. <+— ERCOT’s and the
AS A RESULT OF ANY DEFAULT UNDER THIS AGREEMENT. VIOLATION OF MP’s scope of
PROTOCOL OR APPLICABLE LAW. BREACH OF WARRANTY, NEGLIGENCE OR

OTHER TORT, OR ANY OTHER CAUSE_WHETHER OR NOT A PARTY HAD limited liability and
KNOWLEDGE OF THE CIRCUMSTANCES THAT RESULTED IN THE SPECIAL damages
INDIRECT_ PUNITIVE_ EXEMPLARY_ OR CONSEQUENTIAL DAMAGES OR )
INJURY, OR COULD HAVE FORESEEN THAT SUCH DAMAGES OR INJURY

WOULD OCCUR

‘7 PUBLIC




SFA Section 8, Limitation of Damages & Liability

Restated from
B.  Duty to Mitigate. Except as expressly provided otherwise herein or m the Protocols, each existin g SFA

Party shall use commercially reasonable efforts to mitioate any damages it may mncur as a Secti 8D
result of the other Party’s Default or breach of its obligations under this Agreement. eclion o.U. y

" Deleted to align

with ERCOT’s
sovereign

immunity ruling.

sl e

CB. The Independent Market Monitor (IMM), and its directors, officers. employees, and agents,
shall not be liable to any person or Entity for any act or omission, other than an act or
omission constituting gross negligence or intentional misconduct, including but not limited
to liability for any financial loss, loss of economic advantage, opportunity cost, or actual,
direct, indirect, or consequential damages of any kind resulting from or attributable to any
such act or omission of the IMM, as long as such act or omission arose from or 1s related
to matters within the scope of the IMM’s authority ansing under or relating to PURA
§39.1515 and P.U.C SUBST. R. 25.363, Independent Market Monitor.

— ercot>
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SFA Section 9, Dispute Resolution

ISSUE: Overall, the existing dispute resolution language is effective
but needs some clarification.

PROPOSED CHANGE: Revise language to clarify that the applicable
dispute resolution procedures are only a prerequisite for claims
brought by an MP against ERCOT.

section 10. Dispute Resolution.
A A. Partlcmant ma& 'Dnh-' seek rﬂGﬂEtEII"i. or other relief azamst ERCOT ﬂll'[ﬂlﬂh Lﬂ—ﬂ}e—ﬁem

= thf: apphv.:able dispute IESEII]tlEIﬂ

pmn:edur&s set forth 1n Section 20 of the ERCOT Protocols.

BE. In the event of a dispute, including a dispute regarding a Default, under this Agreement,
each Party shall bear its own costs and fees, including. but not limited to attornevs’ fees,
court costs, and ifs share of any mediation or arbitration fees.

ercot>
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I SFA Section 10, Miscellaneous re: Choice of Law and
Venue

ISSUES:

1. The existing language does not reflect the CPS decision regarding
ERCOT’s sovereign immunity and the PUC’s exclusive jurisdiction over
ERCOT.

2. The venue clause should be strengthened to provide greater predictability
about where venue is proper and to avoid venue disputes.

PROPOSED CHANGES:

1. Add language noting PUC’s exclusive jurisdiction over claims against
ERCOT and expressly stating ERCOT does not waive its sovereign
immunity.

2. Add language acknowledging that the SFA constitutes a Major Transaction
with a value equal to or greater than $1 million under Tex. Civ. Prac. &
Rem. Code § 15.020.

— ercot>
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I SFA Section 10, Miscellaneous re: Choice of Law and

Venue

Choice of Law and Venue. Notwithstanding anything to the confrary in this Agreement,

AB.

this Agreement shall be deemed entered into and performable solely in Texas and, with the
exception of matters governed exclusively by federal law, shall be governed by and
construed and interpreted in accordance with the laws of the State of Texas that apply to
contracts executed in and performed entirely within the State of Texas, without reference
to any rules of conflict of laws. The Participant acknowledges that, to the extent it files a
claim relating to ERCOT s exercise of its responsibilities as the Independent Organization
certified under PURA. the PUCT has exclusive jurisdiction over claims filed against
ERCOT. Neither Party waives exclusive jurisdiction or primary jurisdiction as a defense;
provided that any court suits regarding this Agreement, if allowed, shall be brought in a
state -ef federal, or business court located within Travis County, Texas, and the Parties
hereby watve any defense of forum non-conveniens-exeeptdefensesunder Tex—Cr-Prac
& FemCede$15-00Mby The Parties acknowledge that thiz Agreement constitutes a
Major Transaction under Tex. Civ. Prac. & Rem. Code § 15020, and waive any argument
to the contrary.

No Waiver of Sovereign Immunity. ERCOT does not waive sovereign immunity by

entering into this Asreement and specifically retains all immunities and all defenses
available to it under the Constitution, the laws of the State of Texas. and the common law.

New language to
reflect holding in
CPS.

" New language to

ensure suits against
ERCOT are filed in
Travis County, Texas. /

(

New language to
reflect holding in
CPS.

ercot>
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SFA Section 10, Miscellaneous re: Assignment

ISSUE: The existing Assignment clause does not reflect:

1. LSIPA requirements that an assignment/transfer of an MP’s rights or
obligations under the SFA may not be made to an LSIPA Designated
Company; or

2. PUC’s authority to decertify ERCOT and transfer its responsibilities
and assets to a successor organization.

PROPOSED CHANGES:

1. Revise to prohibit an assignment or transfer if it would violate the
Protocols or other applicable law.
2. Revise to explicitly state PUC’s authority to decertify ERCOT and

transfer ERCOT's responsibilities and assets to a successor
organization as permitted under PURA § 39.151 and Rule 25.364.

— ercot>
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SFA Section 10, Miscellaneous re: Assignment

CE.  Assignment.

(1) Notwithstanding anvthing herein to the contrary, a Party shall not assign or
otherwise transfer all or any of its rights or obligations under this Agreement
without the prior written consent of the other Party, which shall not be unreasonably
withheld or delayed, except that a Party may assign or transfer its rights and
obligations under this Agreement without the prior written consent of the other
Party (if neither the assigning Party or the assignee 1s then in Default of anv
Agreement with ERCOT and if the assignment or transfer does not otherwise
violate the Protocols or other applicable law):

(3) The foregomg limitations on assizmment do not limit the PUCT’s authonty to
decertify ERCOT and/or transfer its responsibilities and/or assets to another

organization or a successor organization as permitted in Tex. Util. Code Sec. 35.151
or 16 Tex. Admm. Code Sec. 25.364.

— ercot>
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ISection 11, Miscellaneous re: Amendment

ISSUE: The SFA does not set a deadline by which an MP is required to
sign a new version of the SFA once it's been amended.

PROPOSED CHANGE: Revise to require that an MP sign a new
version of the SFA within 10 Business Days of the amendment’s
approval by the PUC.

[H.  Amendment The standard form of this Agreement mayv only be modified through the
procedure for modifving ERCOT Protocols described in the ERCOT Protocols.  Any
changes to the terms of the standard form of this Agreement shall not take effect until a

new Agreement is executed between the Parties. A Participant 1s required to sign such a
new Agreement within ten Business Days of its approval by the Public Utility Commission
of Texas (PUCT).

— ercot>
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SFA Section 11, Miscellaneous re: Right to Audit

ISSUE: Audit terms logically fit better in the Protocols than they do in the
SFA. For example, Protocols § 1.4 provides: “The rights of Market
Participants to audit ERCOT are limited to the Provisions in Section 1.4,
Operational Audit.”

PROPOSED CHANGE: Move “ERCOT’s Right to Audit” subsection from
the SFA to Protocols § 1.10 and delete “Participants Right to Audit
ERCOT” subsection from the SFA as it is duplicative of Protocols § 1.4.

 This section would
move from the
SFA to Protocols

§1.10.

duplicative of
Protocols § 1.4.

Deleted as }
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ISection 11, Miscellaneous re: Further Assurances

ISSUE: The Further Assurances clause is vague and creates
ambiguity about the demands that the parties may make of one

another.

PROPOSED CHANGE: Delete this clause in its entirety.

— ercot>
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SFA Section 11, Miscellaneous re: Conflicts

ISSUES:

1.  The Conflicts subsection does not indicate that PUC’s orders and rules prevail
over ERCOT Protocols, although it addresses other conflicts-of-law issues.

2. The Conflicts subsection indicates that local laws, ordinances, etc. should
prevail over the SFA in the event of a conflict which does not reflect the CPS
decision that ERCOT is an arm/organ of state government.

3. The Conflicts subsection is duplicative of information set forth in Protocols
§ 1.1(6) regarding how the SFA will prevail over the Protocols in the event of a
conflict.

PROPOSED CHANGES:

1.  Revise to specify that PUC’s orders and rules prevail over the Protocols and the
SFA in the event of a conflict to reflect the PUC’s supremacy over ERCOT.

2. Delete language indicating that local laws, ordinances, etc. would prevail over
the SFA terms.

3. Delete duplicative sentence stating that the SFA prevails over the Protocols in
the event of a conflict.

— ercot>
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SFA Section 11, Miscellaneous re: Conflicts

JE. Conflicts. This Aoreement 15 subject to applicable federal and state laws agency orders,
and PUCT directives. Nothing 1in this Agreement mav be construed as a warver of any
richt to question or contest any federal or state law or order. In the event of a conflict
between this Agreement and an applicable federal or state law agency order. or PUCT
directives, the applicable federal or state law agency order. or PUCT directives shall
prevail, provided that Participant shall give notice to ERCOT of any such conflict affecting
Participant. In the event of a conflict between PUCT rules. orders. or directives and the

Pmtumls PUCT rules, orders. or directives shall prmmlf.l:hﬁ—ﬁ:gfeemaﬂt—ts—mbjeet—ta
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SFA Section 11, Miscellaneous re: No Partnership

ISSUE: The No Partnership clause provides that there is no
partnership between ERCOT and the MP subject to the SFA, but it

does not clarify that no other fiduciary relationship exists between the
Parties due to the SFA.

PROPOSED CHANGE: Add language to clarify that the SFA does not
create any fiduciary relationship between ERCOT and an MP.

EX. No Parmership or Fiduciary Relationship. This Apreement may not be mterpreted or
construed to create an azzociation, jownt venture, or partnership between the Parties or to
impose any parmerzhip obligation or liability upon either Party. Meather Party has any night,
power, or authorify to enter any agreement or undertaking for, or act on behalf of or to act
2z or be an agent or reprazentative of, or to otherwize bind, the other Party. This Arsreement
doez not create any fiduciary duties between the Parties.

— ercot>
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SFA Section 11, Miscellaneous re: Rules of Construction

ISSUE: Substantially similar Rules of Construction appear in both the SFA
and Protocols § 1.7.

PROPOSED CHANGE: Delete the duplicative Rules of Construction in the
SFA to promote consistency and standardization under Protocols § 1.7.

— ercot>
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I Additional Agreements to be Amended per NPRR1312

The Standard Form Black Start Agreement (Protocols § 22, Attach. D)
and the Standard Form Reliability Must-Run Agreement (Protocols §
22, Attach. B):

1.  Revise Notice section to align with the SFA changes re: notice.
2. Add definition of “Standard Form Agreement:”.

BE. “Standard Form Agreement” shall mean the executed Section 22 Attachment A_ Standard
Form Market Participant Aoreement between the Participant and ERCOT.

3. Delete definition of “ERCOT Protocols,” as proposed in the SFA.

4. Include “Other Binding Documents” to Sections 5 & 6 regarding
Participant and ERCOT Obligations, as proposed in the SFA.
5. Incorporate by reference the following sections from the SFA, as
discussed above:
. Section 4, Representations, Warranties, and Covenants
. Section 7, Default and Force Majeure (with additional terms)
. Section 8, Limitations of Damages and Liability
Section 9, Dispute Resolution
Section 10, Miscellaneous

— ercot%
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I Black Start Agreement’s Section 10, Default and Force
Majeure

/~ New language
Section 10. Default and F Mayj } . .
Sec Ton7 D :a:l a:F orcjvi 'aleure f the Standard F A 1s hereby 1 db reﬂeCtlng el
ection 7, Default and Force Majeure, of the Stan orm Agreement 1s hereby incorporated by«
reference into this Agreement and shall apply to the terms of this Agreement. In addition to the SFA Default/Force
Default and Force Maieure prgvisions incorporated by reference from the ‘Standard Form M ajeu re provisions
Agreement_ the following provisions apply for purposes of Default and Force Majeure. d t th
(13) The occurrence and continuation of any of the following events shall constitute an movea 10 the
automatic Default by Participant under this Agreement: Protocols, as
(a) Participant becomes Bankrupt, except for the filing of a petition in discussed above. /
involuntary bankruptcy, or similar involuntary proceeding, that 1s dismissed
within 90 days thereafter; s T
(b) The Black Start Resource’s operation 1s abandoned without an intent to EXIStIng Ianguage’
return it to operation during the Full Term; «—] no substantive
(c) At any time, the Black Start Service Hourly Rolling Equivalent Availability chan ge
Factor (BSSHREAF) 1s equal to or less than 50%; or ) _J
(d) An Available Black Start Resource fails to perform successfully as required /
during a Partial Blackout or Blackout. New Iang uage
(26) Nntwith_standing anyvthing to the contrary, if Participant uses a _Swit::hable Clarifying that a
Generation Resource (SWGR) as the Black Start Fesource, the requirements or
instructions of another Control Area Operator shall not constitute a Force Majeure Blackout does not
Event or otherwise excuse the Participant from providing BSS or performing its constitute a Force
obligations under this Agreement. Mai E t
(3) Notwithstandine anvthing to the contrary. a Blackout does not constitute a Force «— aJ LS =Wt
Majeure Event or otherwise excuse the Participant from providing Black Start Under the BlaCk
Services. Start Agreement. /

— ercot>
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Must-Run Agreement’s Section 10, Default and Force

Majeure

section 10, Default and Foree Majeure.

section 7, Default and Force Majeure, of the Standard Form Agreement 1s herebv incorporated by
reference into this Agreement and shall apply to the terms of this Agreement. In addition to the
Default provisions incorporated by reference from the Standard Form Agreement. the following
provisions applv for purposes of Default. A Default or Matenial Breach of this Aoreement by a
Partv shall not relieve either Partv of the obligation to complv with the ERCOT Protocols and
Other Binding Documents.

(12) The occurrence and continuation of any of the following events shall constitute an
automatic Default by Participant under this Agreement:

(a) Participant becomes Bankrpt, except for the filing of a petition in above. /
involuntary bankruptcy, or similar involuntary proceedings_ that 1s
dismissed within 90 days thereafter; ~ —
(b) The EME Unit's operation 15 abandoned without intent to return it to EXIStI ng
operation during the Term; Ianguage’ no
(c) At anv time_ the Actual Availability 1s equal to or less than 50% of the SUbSta ntive
Target Availability as specified in Table 1 Section 1 (E)(1) of this
Agreement; or Ch an g e. Y,

(d) Three or more unexcused Misconduct Events occur during a contract
Term.

/ New language

reflecting
universal SFA
Default/Force

Majeure

provisions moved
to the Protocols,

as discussed

— ercot>
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IAdditionaI Form to be Amended per NPRR1312

* Notice of Change of Information (Protocols § 23, Form E):
o Add Contact for Legal Notice Section as provided in the SFA

s  Contact for Legal Notice — The Market Participant’s contact for legal notice as provided in

the Standard Form Agreement in Section 22, Attachment A of the Protocols (Al Marker
Participant Tvpes)

— ercot>
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Questions?
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