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	Comments


Calpine Corporation (Calpine) appreciates the opportunity to file comments to NPRR1076.  The Alternative Dispute Resolution (“ADR”) process, as designed and regularly implemented by ERCOT, is well suited to address disputes arising from Winter Storm Uri.  The ADR process provides timely resolutions to Market Participants’ claims that ERCOT has violated or misinterpreted any law.  Indeed, the timeline created by ERCOT’s ADR procedure is beneficial to Market Participants, as it allows for certainty as to their positions sooner than other forums, including the courts.

By extending the deadline to file claims to February 2022, the proposed revisions would impede ERCOT’s ability to assess the full scope of potential claims arising from Winter Storm Uri and to begin the process of closure.  The Public Utility Commission of Texas (PUCT) has already extended the deadlines for market participants to initiate settlement disputes from ten days to six months in its March 12, 2021 Order in Docket No. 51812.  This means that Market Participants who wait to file a dispute until August 2021 may not have to file to initiate ADR until mid-October or even November 2021.  Extending the need to file a claim for ADR until the end of February 2022 would mean another three to four months of uncertainty. 

Should ERCOT delay the requirement to file a claim for an entire year after the storm, both ERCOT and Market Participants would be left to make crucial, costly decisions about how to proceed in the market and pending litigation while new ADR claims that could impact those decisions could still be filed.  Rather than providing Market Participants and ERCOT the ability to “focus on other priorities that arose from Winter Storm Uri” the proposed Protocol revision would force them to operate and litigate in an uncertain regulatory landscape.

The proposed prohibition on ERCOT’s processing of any Winter Storm Uri ADR claims until February 2022 would have an impact similar to that of the claim deadline extension.  A mandatory delay of the resolution of ADR claims — and therefore review of any ERCOT ADR decisions by the PUCT — would needlessly delay the final resolution of the many issues that arose from Winter Storm Uri.

Calpine proposes that rather than a blanket extension of the deadline to file claims and a prohibition on ERCOT’s processing of those claims until February 2022, the Protocols be revised to expressly provide that ERCOT and the parties to a particular ADR claim may abate that claim until February 2022.  That will allow those Market Participants whose claims may be affected by pending litigation to seek resolution of that litigation prior to engaging in the ADR process and expending resources unnecessarily in multiple forums, while allowing the entire universe of claims to be timely known.

	Revised Cover Page Language


	Revision Description
	This NPRR provides for the parties to ADRs related to Winter Storm Uri to abate those ADRs until February 28, 2022.

	Reason for Revision
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  Addresses current operational issues.
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  Meets Strategic goals (tied to the ERCOT Strategic Plan or directed by the ERCOT Board).
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  Market efficiencies or enhancements
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  Administrative
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  Regulatory requirements

[image: image6.wmf]

X

  Other: 
(please select all that apply)

	Business Case
	This NPRR will give Market Participants and ERCOT additional time to focus on other priorities that arose from Winter Storm Uri. Numerous lawsuits and appeals have been filed in Texas state court challenging outcomes relating to Winter Storm Uri, specifically during the timeframe from February 14 to 19, 2021.  This NPRR would provide for parties to agree to the abatement of ADR proceedings under Section 20.2, to allow ample time for the pending litigation to be resolved.


	Revised Proposed Protocol Language


20.1
Applicability

(1)
Except as otherwise provided in Section 20, Alternative Dispute Resolution Procedure, this Alternative Dispute Resolution (ADR) procedure applies to any claim by a Market Participant that ERCOT has violated or misinterpreted any law, including any statute, rule, Protocol, Other Binding Document, or Agreement, where such violation or misinterpretation results in actual harm, or could result in imminent harm, to the Market Participant.  A Market Participant that disputes an interpretation of the ERCOT Protocols, an Other Binding Document, or an Agreement made by ERCOT through the Protocol interpretation request process described in subsection (i) of P.U.C. SUBST. R. 25.503, Oversight of Wholesale Market Participants, is not required to follow the ADR procedure prior to seeking relief from the Public Utility Commission of Texas (PUCT) or other Governmental Authority.
(2)
Only a Counter-Party may request ADR to seek correction of Settlement data and resettlement, except that:

(a)
A Market Participant that is not a Counter-Party may submit an ADR request seeking correction of Settlement data and resettlement on behalf of an affected Counter-Party upon providing ERCOT written documentation executed by the Authorized Representative of the Counter-Party designating the Market Participant as the Counter-Party’s agent for purposes of submitting the ADR request; and

(b)
A Load Serving Entity (LSE), with its Counter-Party, or a Transmission and/or Distribution Service Provider (TDSP) may submit an ADR request for correction of Electric Service Identifier (ESI ID) service history, usage information, and/or resettlement, as set forth in these Protocols and the Retail Market Guide.

(3)
Nothing in this ADR procedure is intended to limit or restrict the right of a Market Participant to file a petition seeking direct relief from the PUCT or another Governmental Authority without first exhausting this ADR procedure where actual or threatened action by ERCOT or a Market Participant could cause irreparable harm and where such harm cannot be addressed within the time permitted under the ADR process.

(4)
Except for the provisions of this Section 20.1, the ADR procedure may be modified by mutual agreement of the parties.

(5)
Parties shall exercise good faith efforts to timely resolve disputes under Section 20.

(6)
Nothing contained in Section 20 is intended to supersede any dispute resolution process mandated by applicable law or tariff.  Furthermore, this ADR procedure does not apply to any dispute concerning an agreement between Market Participants or the terms of any tariff.  To the extent any dispute not governed by Section 20 involves the interpretation of the ERCOT Protocols, an Other Binding Document, or an Agreement, that dispute may be submitted to ERCOT through the Protocol interpretation request process described in subsection (i) of P.U.C. Subst. R. 25.503.
(7)
The parties to any particular ADR process related to a claim in connection with Operating Days February 14, 2021 through February 19, 2021 may agree in writing to abate a pending ADR proceeding until February 28, 2022. 
	[NPRR1076:  Delete paragraph (7) above on December 31, 2024.]


20.2
Deadline for Initiating ADR Proceeding

(1)
The following deadlines shall apply for the initiation of an Alternative Dispute Resolution (ADR) proceeding:

	



(a)
For any ADR proceeding invoked in connection with a Settlement and billing dispute submitted pursuant to Section 9.14, Settlement and Billing Disputes, the Market Participant must submit a complete written request for ADR no later than 45 days after the resolution date on which ERCOT denied the Market Participant’s Settlement and billing dispute.

(b)
For any ADR proceeding invoked in connection with the rejection or rescission (or a portion thereof) of a verifiable cost, or rejection of a verifiable cost appeal, the Market Participant must submit a complete written request for ADR no later than 45 days after either:

(i)
Rejection or rescission (or a portion thereof) of a verifiable cost; or 

(ii)
Notice from ERCOT that the appeal, in whole or in part, has been rejected. 
(b)
For any ADR proceeding invoked in connection with a disagreement arising from a Data Extract Variance process, the Market Participant must submit a complete written request for ADR no later than 45 days after issuance of the True-Up Statement for the applicable Operating Day.

(c)
For any ADR proceeding invoked in connection with any other matter, the Market Participant must submit a complete written request for ADR no later than six months after the date on which information giving rise to the ADR request became available to the Market Participant.

(2)
If the Market Participant requesting ADR does not submit a complete written request for ADR (as set forth in Section 20.4, Initiation of ADR Proceedings) within the time required by paragraph (1) above, the Market Participant waives any claim regarding the dispute.
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