TAC Report

	NPRR Number
	1036
	NPRR Title
	Late Payment Enforcement Provisions

	Date of Decision
	September 23, 2020

	Action
	Recommended Approval

	Timeline
	Normal

	Proposed Effective Date
	November 1, 2020

	Priority and Rank Assigned
	Not applicable

	Nodal Protocol Sections Requiring Revision 
	16.11.6, Payment Breach and Late Payments by Market Participants
16.11.6.2.1, First Late Payment in Any Rolling 12-Month Period (delete)

16.11.6.2.2, Second Late Payment in Any Rolling 12-Month Period

16.11.6.2.3, Third Late Payment in Any Rolling 12-Month Period

16.11.6.2.6, Level II Enforcement

16.11.6.2.7, Level III Enforcement

	Related Documents Requiring Revision/Related Revision Requests
	None

	Revision Description
	This Nodal Protocol Revision Request (NPRR) clarifies certain processes associated with “Late Payments” and “Payment Breaches” and aligns Protocol language in Section 16, Registration and Qualification of Market Participants, with language in the Standard Form Market Participant Agreement.    
First, this NPRR removes the option for ERCOT to terminate a Counter-Party’s Standard Form Market Participant Agreement under Level III Enforcement when a Market Participant has made three Late Payments.  This is done to eliminate a potential conflict with the Standard Form Market Participant Agreement, which states that automatic termination may occur after more than three payment breaches in a 12-month period.  Instead, Level III Enforcement actions are revised to ramp up from Level I and Level II actions.  Also, the Level II requirement for additional “Financial Security” is increased from 110% to 115% to ramp up from Level I.
Next, this NPRR clarifies the means by which ERCOT will determine the time of receipt of payments for purposes of assessing if a payment is a Late Payment by specifying that ERCOT will use the timestamp for when funds are credited to ERCOT’s bank account for purposes of determining if a payment is a Late Payment.

Finally, clarification is provided that payments are due by the times specified in the Protocols, not at the close of the Bank Business Day.  This clarification is made because requests for Financial Security may be due at a different time than Settlement Invoices.  

	Reason for Revision
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  Addresses current operational issues.

[image: image2.wmf]

  Meets Strategic goals (tied to the ERCOT Strategic Plan or directed by the ERCOT Board).
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  Market efficiencies or enhancements
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  Administrative
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  Regulatory requirements
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  Other:  (explain)

(please select all that apply)

	Business Case
	This NPRR eliminates a potential conflict with the Standard Form Market Participant Agreement, while strengthening provisions to encourage Market Participants to make payments when due, thereby reducing instances of market short-pays or defaults.  Proposed revisions with respect to when payments are due, and how Late Payments are determined, are intended to provide additional clarity on payment processes for Market Participants.  

	Credit Work Group Review
	See 8/19/20 Credit Work Group (Credit WG) comments

	PRS Decision
	On 8/13/20, PRS voted via roll call to recommend approval of NPRR1036 as submitted.  There was one abstention from the Investor Owned Utility (IOU) (Lone Star Transmission) Market Segment.  All Market Segments were present for the vote.

On 9/10/20, PRS voted unanimously via roll call to endorse and forward to TAC the 8/13/20 PRS Report and Impact Analysis for NPRR1036.  All Market Segments were present for the vote.

	Summary of PRS Discussion
	On 8/13/20, there was no discussion.
On 9/10/20, there was no discussion.

	TAC Decision
	On 9/23/20, TAC voted via roll call to recommend approval of NPRR1036 as recommended by PRS in the 9/10/20 PRS Report.  There was one abstention from the Independent Power Marketer (IPM) (Shell) Market Segment.  All Market Segments were present for the vote.

	Summary of TAC Discussion
	On 9/23/20, there was no discussion.

	ERCOT Opinion
	ERCOT supports approval of NPRR1036.


	Sponsor

	Name
	Mark Ruane, Leslie Wiley, Vanessa Spells

	E-mail Address
	mruane@ercot.com, leslie.wiley@ercot.com, vspells@ercot.com

	Company
	ERCOT

	Phone Number
	512-248-3000

	Cell Number
	

	Market Segment
	Not Applicable


	Market Rules Staff Contact

	Name
	Jordan Troublefield

	E-Mail Address
	Jordan.Troublefield@ercot.com

	Phone Number
	512-248-6521


	Comments Received

	Comment Author
	Comment Summary

	Credit WG 081920
	Determined the changes proposed in NPRR1036 clarify processes, better align Protocol language with the Standard Form Market Participant Agreement, and establish a higher standard for missed payments, and therefore have positive credit implications


	Market Rules Notes


Please note that administrative revisions have been made to the language below and authored as “ERCOT Market Rules”.

Please note that the following NPRR(s) also propose revisions to the following section(s):

· NPRR1027, Removal of Grey-Boxed Language Related to NPRR702, Flexible Accounts, Payment of Invoices, and Disposition of Interest on Cash Collateral

· Section 16.11.6
	Proposed Protocol Language Revision


16.11.6

Payment Breach and Late Payments by Market Participants

(1)
It is the sole responsibility of each Market Participant to ensure that the full amounts due to ERCOT, or its designee, if applicable, by that Market Participant, are paid to ERCOT by the applicable time and date specified in the Protocols.  If no time is specified in the Protocols for a particular type of payment, then payment must be made by the close of the Bank Business Day on which payment is due. 

(2)
If a Market Participant receives separate Invoices for Subordinate QSE or various CRR Account Holder activity, netting by the Market Participant of the amounts due to ERCOT with amounts due to the Market Participant among those Invoices for payment purposes is not permitted.  The amounts due to ERCOT on the separate Invoices for each Market Participant must be paid by the applicable time and date specified in the Protocols.  If a Market Participant does not pay the full amount due to ERCOT for all such Invoices by the required time, ERCOT shall deduct any and all amounts due and unpaid from any amounts due to the same Market Participant before allocating short payments to other Market Participants.

(3)
The failure of a Market Participant to pay when due any payment or Financial Security obligation owed to ERCOT or its designee, if applicable, under any Agreement with ERCOT, is a Late Payment and constitutes an event of “Payment Breach.”  For purposes of designating a Late Payment, ERCOT shall consider multiple Invoices unpaid when due on a single Business Day by a single Market Participant as constituting one Late Payment.  Any Payment Breach by a Market Participant under any agreement with ERCOT is a Default under all other agreements between ERCOT and the Market Participant unless cured within one Bank Business Day after ERCOT delivers to the Market Participant written notice of the Payment Breach.  
(4)
Upon a Payment Breach, ERCOT shall immediately attempt to contact the Market Participant’s Authorized Representative and/or Credit Contact named in the Counter-Party Credit Application telephonically to inform the Market Participant of the Payment Breach, and demand payment of the past due amount. ERCOT shall also provide the Market Participant with written notice of the Payment Breach via email.  Upon a Payment Breach, ERCOT may impose remedies for Payment Breach, as set forth in Section 16.11.6.1, ERCOT’s Remedies, in addition to any other rights or remedies ERCOT has under any agreement, these Protocols or at common law.  
(5)
If a Market Participant makes a payment (or a partial payment, if allowed by these Protocols) or satisfies a collateral call to ERCOT after the required due date and time, or if a short-paid Invoice is settled by a draw on available security greater than the amount of Market Participant’s cash collateral held in excess of that required to cover its Total Potential Exposure (TPE) (“Excess Collateral”), then that payment will be deemed a “Late Payment.”  
(6)
For purposes of assessing if a payment is a Late Payment, the time of receipt of a payment will be determined as follows:

(a)
For cash payments, the timestamp for when funds are credited to ERCOT’s bank account, or;
(b)
For non-cash Financial Security,
(i)
The timestamp of the email or facsimile, if the required documentation is delivered to ERCOT by email or facsimile, or;

(ii)
The timestamp of the delivery receipt, if the required documentation is mailed or physically delivered to ERCOT. 
(7)
ERCOT may, in its sole discretion, and upon a Market Participant’s showing that the failure to pay when due was not within the control of the Market Participant, deem that a failure to pay when due was neither a Payment Breach nor a Late Payment.  
(8)
ERCOT shall track the number of Late Payments received from each Market Participant in each rolling 12-month period for purposes of imposing the Late Payment remedies set forth in Section 16.11.6.2, ERCOT’s Remedies for Late Payments by a Market Participant.

	[NPRR702:  Replace paragraphs (5) through (8) above with the following upon system implementation:]

(5)
If a Market Participant makes a payment (or a partial payment, if allowed by these Protocols) or satisfies a collateral call to ERCOT after the required due date and time, or if a short-paid Invoice is settled by a draw on available security greater than the amount of Market Participant’s Excess Cash Collateral, then the payment will be deemed a “Late Payment.”  
(6)
For purposes of assessing if a payment is a Late Payment, the time of receipt of a payment will be determined as follows:

(a)
For cash payments, the timestamp for when funds are credited to ERCOT’s bank account, or;

(b)
For non-cash Financial Security,

(i)
The timestamp of the email or facsimile, if the required documentation is delivered to ERCOT by email or facsimile, or;

(ii)
The timestamp of the delivery receipt, if the required documentation is mailed or physically delivered to ERCOT. 

(7)       ERCOT may, in its sole discretion, and upon a Market Participant’s showing that the failure to pay when due was not within the control of the Market Participant, deem that a failure to pay when due was neither a Payment Breach nor a Late Payment.  
(8)       ERCOT shall track the number of Late Payments received from each Market Participant in each rolling 12-month period for purposes of imposing the Late Payment remedies set forth in Section 16.11.6.2, ERCOT’s Remedies for Late Payments by a Market Participant.





16.11.6.2.1
First Late Payment in Any Rolling 12-Month Period

(1)
For the first Late Payment in any rolling 12-month period, ERCOT shall take Level I Enforcement action as described in Section 16.11.6.2.5, Level I Enforcement.


(2)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and/or Credit Contact via email, advising the Market Participant of the action required under Level I Enforcement.
16.11.6.2.2
Second Late Payment in Any Rolling 12-Month Period

(1)
For the second Late Payment in any rolling 12-month period, ERCOT shall take Level II Enforcement action, as described in Section 16.11.6.2.6, Level II Enforcement. 


(2)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and/or Credit Contact via email, advising the Market Participant of the action required under Level II Enforcement.
16.11.6.2.3
Third Late Payment in Any Rolling 12-Month Period
(1)
For the third Late Payment in any rolling 12-month period, ERCOT shall take Level III Enforcement action, as described in Section 16.11.6.2.7, Level III Enforcement.

(2)
ERCOT shall send written notice to the Market Participant’s Authorized Representative and/or Credit Contact via email, advising the Market Participant of the action required under Level III Enforcement, and informing the Market Participant that a fourth Late Payment in any rolling 12-month period shall result in ERCOT taking action under Section 16.11.6.1.6, Revocation of a Market Participant’s Rights and Termination of Agreements.  
16.11.6.2.6
Level II Enforcement

(1)
Under Level II Enforcement, ERCOT shall notify the Market Participant that the Market Participant shall provide Financial Security, within two Bank Business days, in the form of a cash deposit or letter of credit, as chosen by ERCOT at its sole discretion, at 115% of the Market Participant’s TPE less the Unsecured Credit Limit or for any other liability to ERCOT that the Market Participant has or is expected to have for activity in the ERCOT Region.   

(2)
Increased Financial Security requirements under this Section remain in effect for a minimum of 60 days and remain in effect thereafter until ERCOT, at its sole discretion, determines to reduce such Financial Security requirements to the normally applicable levels.
16.11.6.2.7
Level III Enforcement

(1)
Under Level III Enforcement, ERCOT shall notify the Market Participant that the Market Participant shall provide Financial Security within two Bank Business Days at 120% of the Market Participant’s TPE less the Unsecured Credit Limit or for any other liability to ERCOT that the Market Participant has or is expected to have for activity in the ERCOT Region. Required Financial Security in excess of TPE must be in the form of a cash deposit.

(2)
Increased Financial Security requirements under this Section remain in effect for a minimum of 90 days and remain in effect thereafter until ERCOT, at its sole discretion, determines to reduce such Financial Security requirements to the normally applicable levels.


�Please note NPRR1027 also proposes revisions to this section.
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