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	Comments


ERCOT submits these comments to address several concerns with the proposed revisions to the definition of “Affliate” and to provide additional clarification.  
Proposed paragraph (h) of the Nodal Protocol Revision Request (NPRR) would appear to allow any Market Participant to claim an absence of affiliation based on its subjective determination that an Entity that directly or indirectly owns more than five percent of the voting securities of the Market Participant did not purchase those securities for the purpose of controlling the Market Participant.  This is inconsistent with the analogous framework under the Public Utility Regulatory Act (PURA) for determining whether a person is affiliated with a public utility.  PURA authorizes the Commission to consider one’s purpose in buying securities only as part of a hearing to determine whether that person is affiliated with a public utility by virtue of common control.  See Tex. Util. Code §§ 11.0042(b), 11.006(a)(3).  The test does not apply as a general exception to the definition of “Affiliate,” as this NPRR proposes.  ERCOT also lacks any mechanism to conduct an evidentiary hearing to determine whether parties are affiliated.  ERCOT suggests deleting this exception.
PURA also includes a similar “purpose” test for “an employee benefit plan, pension fund, endowment fund, or other similar entity” that owns five percent or more of the voting securities of a public utility.  See Tex. Util. Code § 11.0042(a)(5).  ERCOT agrees with including a similar test for these Entities with respect to their ownership of a Market Participant.  If a question arises about lack of affiliation, ERCOT proposes that a Market Participant be allowed to conclusively demonstrate that this exception applies by providing either an affidavit from the securities owner or a filing made by the securities owner with the Securities and Exchange Commission.  This same modified purpose test should also reasonably be applied to each of the categories included in proposed subsection (g), as ERCOT’s inability to conduct a hearing means that ERCOT lacks the same backstop PURA gives the Public Utility Commission of Texas (PUCT) to vet a claimed absence of affiliation.
This comment also proposes to recognize the PUCT’s presumed authority to decide that any two Entities are affiliated, consistent with section 11.006 of PURA.  

ERCOT has also proposed replacing certain instances of the term “Entity” with “Market Participant” to clarify the relationship an Entity must have relative to the Market Participant to be considered an Affliate.  
Additional revisions have been included to align paragraph numbering with the standard Protocol numbering style.
ERCOT notes that these comments were developed in consultation with the staff of the PUCT.
	Revised Cover Page Language


None at this time.

	Proposed Protocol Language Revision


2.1
DEFINITIONS

Affiliate

(1)
An Entity that directly or indirectly owns or holds at least 5% of the voting securities of a Market Participant; or

(2)
An Entity in a chain of successive ownership of at least 5% of the voting securities of a Market Participant; or

(3)
An Entity that has at least 5% of its voting securities owned or controlled, directly or indirectly, by a Market Participant; or

(4)
An Entity that has at least 5% of its voting securities owned or controlled, directly or indirectly, by an Entity who directly or indirectly owns or controls at least 5% of the voting securities of a Market Participant or an Entity in a chain of successive ownership of at least 5% of the voting securities of a Market Participant; or

(5)
A person who is an officer or director of a Market Participant or of a corporation in a chain of successive ownership of at least 5% of the voting securities of a Market Participant.

(6)
Provided that the Entity holding ownership or control of voting securities in a Market Participant  does not hold such ownership or control for the purpose of exercising or influencing control of that Market Particpant, then for the purposes of that relationship, the term "Entity," as used in this definition, shall not include:

(a)
A broker or dealer registered under the Securities Exchange Act of 1934, (15 U.S.C. Section 78a et seq.), as amended;

(b)
A bank or insurance company as defined under the Securities Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), as amended;

(c)
An investment adviser registered under state law or the Investment Advisers Act of 1940 (15 U.S.C. Section 80b-1 et seq.); 

(d)
An investment company registered under the Investment Company Act of 1940 (15 U.S.C. Section 80a-1 et seq.); or

(e)
An employee benefit plan, pension fund, endowment fund, or other similar entity.
(7)
ERCOT may request either of the following as conclusive evidence of the purpose required in paragraph (6) above:

(a)
An affidavit attesting to that purpose if such affidavit is signed by the Entity owning the securities; or 
(b)




A report reflecting that purpose filed by the owning entity with the Securities and Exchange Commission.


(8)
Notwithstanding any other provision of this Section 2.1, “Affiliate” includes any Entity determined by the Public Utility Commission of Texas (PUCT) to be an Affiliate.
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