NPRR Comments

	NPRR Number
	912
	NPRR Title
	Settlement of Switchable Generation Resources (SWGRs) Instructed to Switch to ERCOT

	Date
	January 8, 2019

	
	

	Submitter’s Information

	Name
	Nathan Bigbee and Bill Blevins

	E-mail Address
	nathan.bigbee@ercot.com, bill.blevins@ercot.com 

	Company
	ERCOT

	Phone Number
	(512) 225-7093, (512) 248-6691

	Cell Number
	

	Market Segment
	N/A


	Comments


ERCOT submits these comments in response to several statements in the 12/13/18 Tenaska Energy comments.  
First, ERCOT disagrees with Tenaska’s proposal to limit ERCOT’s authority to commit Switchable Generation Resources (SWGR) operating in another system to situations involving a declared Energy Emergency Alert (EEA).  One of the core purposes of Reliability Unit Commitment (RUC) is to commit generation to address transmission emergencies.  If no other Generation Resource is available to address a transmission emergency, then it is appropriate to use available SWGR capacity instead of shedding Load.  Although ERCOT expects that the likelihood of transmission emergencies in the areas served by the current set of SWGRs is very low, this is no reason to preclude ERCOT’s authority to use RUC in these limited circumstances when necessary to maintain reliability.

Second, ERCOT takes issue with Tenaska’s suggestion that part of ERCOT’s purpose in submitting this NPRR was “to facilitate expansion of command and control rights to SWGRs operating in non-ERCOT regional transmission organizations (RTOs).”  While the NPRR does include language that specifically recognizes ERCOT’s authority to commit SWGRs operating in another system, this was included only to more clearly specify the narrow circumstances in which this authority would be applied (namely, to address an actual or anticipated Emergency Condition), and was in fact included at Tenaska’s request.  As ERCOT has previously noted, its existing authority to commit SWGR capacity already follows from the Protocols.  And while ERCOT believes this clarification is helpful, it isn’t legally necessary to facilitate ERCOT’s ability to commit SWGR capacity operating in another region. 

Finally, ERCOT disagrees with Tenaska’s statements that ERCOT’s proposal could facilitate a “regulatory taking” of private property under the United States and Texas constitutions.
  ERCOT provides these comments to allay any stakeholder concerns with the constitutionality of ERCOT’s proposal.  
Although Tenaska does not explain its regulatory takings claims in any detail, in at least one instance Tenaska suggests that a taking would follow from ERCOT’s issuance of RUC directives to one or more SWGR operating in another region.  See Tenaska comments at 5 (ERCOT’s proposed compensation mechanism “create[s] an opportunity for a regulatory taking from SWGR[s] because of ERCOT’s expanded use of command and control through RUC instructions.”).  

To establish a government taking under the U.S. or Texas constitution, a claimant must demonstrate the infringement of an ascertainable property interest.
  This means that a claimant must have “a legitimate claim of entitlement” to the interest and not just “a unilateral expectation” of it.
  Here, Tenaska has no vested right to be exempt from RUC, as there is no law, rule, or order that has ever provided such an exemption.  Tenaska’s mere assertion that it has always enjoyed this right does not mean that it exists.
  

Additionally, Tenaska’s claims of deprivation would almost certainly fail to rise to the level of severity required to support a taking claim.  ERCOT has neither “physically invaded” Tenaska’s property nor deprived Tenaska of “all economically beneficial use of its property,” as would be required to lodge a “per se” takings claim under the state and federal constitutions.
  Tenaska’s SWGRs would be called upon only in the limited circumstance in which one or more of them is needed to address an Emergency Condition in ERCOT and only after ERCOT has committed all other Generation Resources.  ERCOT has not proposed to limit Tenaska’s ability to operate its SWGRs in any other way, including during normal operating conditions.  

ERCOT’s actions would also not likely constitute a taking under the more fact-intensive Penn Central balancing test.
  First, Tenaska would still be unable to establish a property interest in being exempt from RUC.  Second, the relevant factors would not suggest a taking because any negative economic impact on Tenaska and its contracting parties, if any, is likely to be small, given the presumed infrequency of ERCOT’s use of its authority to commit units operating in another region, and any such impact on Tenaska is likely to be substantially outweighed by the public benefit of ensuring system reliability when that authority is used.
In any case, even if Tenaska were somehow able to successfully allege a taking at some point in the future, such a showing would not legally invalidate ERCOT’s action; it would simply require that ERCOT provide Tenaska “just compensation” for the use of its property.  And what compensation should be paid when ERCOT directs a SWGR operating in another region to switch to ERCOT is the focal point of this NPRR.  
To the extent Tenaska may be suggesting that ERCOT’s proposed compensation mechanism itself could result in a taking by failing to provide full compensation in all cases, ERCOT again disagrees.  As with existing RUC settlement, which does not guarantee full cost recovery, the fact that a generator (or its Qualified Scheduling Entity (QSE)) may incur some cost arguably associated with its compliance with a RUC instruction does not necessarily mean that it is reasonable for ERCOT to reimburse that cost if there are valid policy reasons such costs should not be recoverable. 

For example, it is unclear why ERCOT should reimburse a QSE for liquidated damages paid under a bilateral power purchase contract, as Tenaska proposes, when replacement power can be purchased at a market price in the neighboring market, avoiding any harm to either contracting party.  Under ERCOT’s proposal, the cost of that replacement power would be recovered when ERCOT reimburses the QSE the cost of the SWGR’s net energy imbalance charges paid to the neighboring system operator.  Opening the door to paying liquidated damages under a private contract would simply invite perverse contracting incentives that could create substantial market costs.  There is no reason that “just compensation” would require ERCOT to allow recovery of these purported costs. 

As another example, it is also unclear why ERCOT should reasonably compensate a QSE for the SWGR’s alleged “lost option value,” as Tenaska proposes.  The apparent reason for such a payment is that the SWGR should not have reasonably expected to be subject to RUC; yet the basic premise underlying this NPRR is that these units already fall within the scope of ERCOT’s RUC authority when operating in another region.  Allowing compensation for lost option value would thus be logically inconsistent with the purpose of the NPRR and cannot reasonably be considered to be part of any “just compensation” that could be required. 

Accordingly, when the ERCOT Protocols justifiably foreclose recovery of one or more categories of costs, it is unlikely that a SWGR operator seeking recovery of those costs under a “just compensation” takings theory would be able to succeed on such a claim.  

By these comments, ERCOT does not intend to suggest that stakeholders should not discuss further revisions or refinements to the cost categories or other concepts proposed.  In fact, ERCOT expects and encourages further discussion of these concepts.  ERCOT offers these comments to facilitate stakeholder discussion without any undue concern about the constitutionality of ERCOT’s proposal. 
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� U.S. Const. amend. V. (“. . . nor shall private property be taken for public use, without just compensation.”); Tex. Const. art. I., § 17(a) (“No person's property shall be taken, damaged, or destroyed for or applied to public use without adequate compensation being made, unless by the consent of such person, and only if the taking, damage, or destruction is for: (1)  the ownership, use, and enjoyment of the property, notwithstanding an incidental use, by:


(A)  the State, a political subdivision of the State, or the public at large; or (B)  an entity granted the power of eminent domain under law; or (2)  the elimination of urban blight on a particular parcel of property.”). 


� Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1000  (1984); Hallco Tex., Inc. v. McMullen Cty., 221 S.W.3d 50, 56 (Tex. 2006).  


� Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 (1972).


� See Conn. Bd. of Pardons v. Dumschat, 452 U.S. 458, 465 (1981)  (“A constitutional entitlement ‘cannot be created—as if by estoppel—merely because a wholly and expressly discretionary state privilege has been granted generously in the past.’”) (citing Leis v. Flynt, 439 U.S. 438, 444, n.5 (1979).


� Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 528 (2005); Sheffield Dev. Co. v. City of Glenn Heights, 140 S.W.3d 660, 671 (Tex. 2004).  


� The factors involved in this test include, but are not limited to, the economic impact of the regulation on the affected party, the degree to which the infringement violates the party’s reasonably held investment-backed expectations, and the public benefit of the regulation.  See Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 104 (1978); Sheffield Dev. Co., 140 S.W.3d at 671-72.  
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