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MEMORANDUM

To: Human Resources & Governance Committee

From: Chad V. Seely, Vice President, General Counsel and Corporate Secretary
Date: April 11, 2016

Re: Item 5 — Review of ERCOT Antitrust Policies

In December 2014, ERCOT Legal informed the Human Resources and Governance (HR&G)
Committee of its efforts to review, with the assistance of outside counsel, the potential
antitrust risks facing ERCOT, its employees, and the stakeholders serving on ERCOT's
committees and subcommittees. The review concluded that, so long as ERCOT acts within
the scope of its authority under federal and state law, no antitrust risk is likely to arise, given
the applicability of the “state action” exemption and its associated corollary, the Noerr
exemption. ERCOT Legal noted that it intended to undertake a review of its training
programs, guidelines, and corporate standards as a consequence of this analysis.

ERCOT Legal has completed its review of these materials and standards and has concluded
that the following changes are appropriate:

¢ Elimination of Corporate Standard 1.10, Antitrust Compliance Corporate Standard, in
favor of a minor revision to Corporate Standard 1.7.3, Code of Conduct, which would
simply note the potential for civil or criminal antitrust liability as one potential
consequence of disclosing confidential information;

¢ Elimination of Guideline 1.10, Antitrust Guidelines for Members of ERCOT
Committees, Subcommittees, and Working Groups, in favor of a Statement of
Position on Antitrust Issues for Members of ERCOT Committees, Subcommittees,
and Working Groups, which will be posted on the Governance page of the ERCOT
website;

e Revision of the Antitrust Admonition to reflect that antitrust liability arising out of
participation in stakeholder groups should be a concern only when ERCOT exceeds
its authority under federal or state law; and

¢ Revision of ERCOT's employee ethics training program materials to remove all
antitrust-related content.

ERCOT Legal discussed the proposed changes to the Antitrust Guideline and Antitrust
Admonition at the March 31, 2016 meeting of the Technical Advisory Committee (TAC).
TAC members suggested only one minor revision to the Admonition, which ERCOT agreed
to incorporate. ERCOT intends to proceed with the implementation of these changes as
soon as practicable and will notify TAC when these revisions become effective.

ERCOT’s proposed updates to the Antitrust Admonition and Antitrust Guideline are attached.
We look forward to discussing these changes with HR&G next week.
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Attachment A

Antitrust Admonition

To avoid raising concerns about antitrust liability, participants in ERCOT activities should refrain from
proposing any action or measure that would exceed ERCOT’s authority under federal or state law. For
additional information, stakeholders should consult the Statement of Position on Antitrust Issues for

Members of ERCOT Commlttees Subcommlttees and Worklnq Groups, WhICh is, posted on the /{Formatted Font: Not Italic
ERCOT Web5|te R y Ma 3 3 y W

/{ Formatted: Font: (Default) Times New Roman

Disclaimer

All presentations and materials submitted by Market Participants or any other Entity to ERCOT staff
for this meeting are received and posted with the acknowledgement that the information will be
considered public in accordance with the ERCOT Websites Content Management Operating
Procedure.

1 The document is available at http://www.ercot.com/about/governance/index.html. /{ Formatted: Font: (Default) Times New Roman
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Attachment B

—“FRCOT

t [ 2% " styte Definition ()
erco i? ‘{Formatted: Left: 1.25", Right: 1.25", Top: 0.75", Bottom: }
1

STATEMENT OF POSITION ON ANTITRUST GUIDELINES ISSUES ~ { Formatted: Underline )
FOR MEMBERS OF ERCOT COMMITTEES, SUBCOMMITTEESAND - Formatted )
WORKING GROUPS

It is ERCOT's policy and expectation that all persons participating in ERCOT activities
(including all ERCOT meetings, committee meetings, conference calls, email
communications and informal discussions) comply with the antitrust laws. TFhese-Antitrust

-Antitrust laws are intended to
promote competition in markets, and violations of these laws can result in severe criminal
penalties and civil liabilities for individuals and their companies.

As discussed in a memorandum provided by ERCOT's outside counsel,! the judicially
recognized state action exemption is likely to protect ERCOT stakeholders from antitrust
liability with respect to their participation in the development of ERCOT Protocols and
other standards so long as approved standards fall within the scope of ERCOT's authority
under the Public Utility Regulatory Act, Public Utility Commission rules, and applicable
federal laws, including NERC Reliability Standards. Among other things, these laws
authorize ERCOT to ensure the reliability and adequacy of the ERCOT system and to
establish and enforce requirements for the operation and oversight of the markets for the
production and sale of electricity. Proposals that pursue these objectives should raise no
antitrust concern. The fact that one proposal or another may incidentally benefit one or
more entities at the expense of others is not itself expected to raise an antitrust concern
as long as the proposal falls within the scope of ERCOT's legal authority.

Stakeholder advocacy activities in ERCOT committees, subcommittees, and working
groups should also be protected under the Noerr exemption from antitrust liability, which
recognizes a private party’s right to petition for changes to laws.

“ ‘[Formatted: Justified ]

1 See Memorandum of September 25, 2014 from Steve Baron, Baron Consulting & Legal Services to Chad V. Seely and
Nathan Bigbee re Antitrust laws’ applicability to the Electric Reliability Council of Texas, Inc. This memorandum is

available at http://www.ercot.com/about/governance/index.html. {Formatted: Font: 12 pt ]
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If you have any questions about these-antitrustguidelinesthis statement of position, please<« - -

contact the ERCOT Legal Department.

Formatted: Default, Border: Bottom: (Single solid line, Auto,
0.5 pt Line width)
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DISCLAIMER

This document is not intended as legal advice for you or your company. If you need legal
advice, you should consult with your attorney.
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