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20
Alternative Dispute Resolution Procedure

20.1
Applicability

(1)
Except as provided for in this Section, this Alternative Dispute Resolution (ADR) procedure shall apply to all disputes between ERCOT and one or more Market Participants or between two or more Market Participants relating to the application, implementation, and interpretation of, or compliance with these Protocols, any approved market guide, or related Agreements.  ERCOT need not participate as a party or facilitator in the ADR procedure.  If any party in the ADR procedure, however, requests that ERCOT facilitate resolution of a dispute, then ERCOT shall do so.  A party shall submit a covered dispute to these ADR procedures as a condition precedent to any right of any legal action on the dispute.  This ADR procedure is of general applicability.

(2)
When an Agreement or a Protocol Section sets forth a specific dispute resolution procedure, the provisions of this Section shall apply only if the dispute remains unresolved after the other specific dispute resolution procedures have been exhausted.

(3)
Except in the case of a disagreement involving a variance that has been filed through the ERCOT retail transaction issue resolution system or other ERCOT data discrepancy tracking method (i.e., the Data Extract Variance Process pursuant to the Retail Market Guide and MarkeTrak Users Guide), if the requested outcome of the ADR process involves the correction of Settlement data and resettlement by ERCOT pursuant to Section 9, Settlement and Billing, prior to requesting ADR, a Market Participant must comply with Section 9.14, Settlement and Billing Dispute Process.  If the Market Participant does not comply with Section 9.14, then the Market Participant shall have waived the right to file a complaint regarding the Settlement Statement and ERCOT shall reject the ADR request without further action.  Statement Recipients and Invoice Recipients are the only parties that may request the use of ADR where the requested relief would involve correction of Settlement data at ERCOT and resettlement by ERCOT pursuant to Section 9, except where the disagreement involves a variance that has been filed through the Data Extract Variance Process.
(4)
Before a Market Participant may submit an ADR request challenging an ERCOT determination concerning allowable Verifiable Costs, the Market Participant must first comply with Verifiable Cost Manual Section 12, Appealing Rejected Verifiable Costs.  If the Market Participant does not comply with Verifiable Cost Manual Section 12, then the Market Participant shall have waived the right to file a complaint regarding the allowable Verifiable Costs and ERCOT shall reject the ADR request without further action.  
(5)
This Section shall apply to disagreements involving variances that are filed through a Data Extract Variance Process.  The filing party must have previously complied with all requirements of a Data Extract Variance Process and submitted the initial variance by the deadline specified in the Data Extract Variance Process.  A request for ADR relating to such a disagreement may seek the correction of the Settlement data and resettlement by ERCOT pursuant to Section 9.  A party requesting ADR in connection with a Data Extract Variance Process need not have filed a Settlement and billing dispute pursuant to Section 9.14 in order to request and, if appropriate, receive resettlement through the ADR process.
(6)
The procedures in this Section do not apply to disputes for which the sole remedy requires a change to the Protocols or related Agreements.  The forum for resolution of such disputes is the appropriate revision procedure(s) found in Section 21, Revision Request Process.
(7)
Nothing in this ADR procedure is intended to limit or restrict:

(a)
The rights of any party to file a complaint with the Public Utility Commission of Texas (PUCT) or any other Governmental Authority, with respect to matters other than those specified in this Section;

(b)
The right of ERCOT or any Market Participant to seek changes in rates or terms and conditions of services, or guidelines, criteria, Protocols, standards, policies, or procedures of ERCOT; or

(c)
The right of a Market Participant or ERCOT to file a petition seeking direct relief from the PUCT or any other Governmental Authority without first utilizing this ADR procedure where an action by ERCOT or a Market Participant might inhibit the ability of the affected party to provide continuous and adequate electric service.

(8)
The arbitration procedures set forth in Section 20.5, Arbitration Procedures, shall not apply to any claim that includes punitive damages as a part of the requested relief.  Such a claim may be pursued in the appropriate forum without pursuing the requirements for arbitration procedures contained in Section 20.5.

(9)
Except for the provisions of this Section, the ADR procedure may be modified by mutual agreement of the parties.

(10)
Parties shall exercise good faith efforts to timely resolve disputes under this Section.

(11)
Nothing here is intended to supersede any dispute resolution process mandated by applicable law or regulation.

(12)
Unless the parties to the dispute agree otherwise or unless an applicable tariff or law provides otherwise, the ADR procedure does not apply to disputes between two or more Market Participants who are either:

(a)
Parties to a bilateral agreement that relates to the subject matter of the dispute; or

(b)
Governed by tariffs that relate to the subject matter of the dispute.

20.2
Initiation and Pursuit of ADR Process
20.2.1
Requirement for Written Request
(1)
In order to initiate the Alternative Dispute Resolution (ADR) procedure, a Market Participant must submit a written request for ADR to the General Counsel of ERCOT.  ERCOT shall provide Notice to all parties to the dispute within seven Business Days of receipt of the ADR request and shall include the ERCOT ADR and the designation of the ERCOT senior dispute representative in the Notice.  For ADR proceedings that involve more than one Market Participant, each Market Participant shall provide the name and contact information of a contact point (Dispute Contact) within five Business Days of receipt of Notice from ERCOT.  The written request shall include the following information:

(a)
The name of the disputing Entity;

(b)
The name and contact information of Dispute Contact for the disputing Entity;

(c)
A description of the relief sought;

(d)
A detailed description of the grounds for the relief and the basis of each claim which must, at a minimum, identify which Protocol Section(s), any other approved market guide, or related Agreement(s) that the application, implementation, interpretation of or compliance with is being challenged;

(e)
A list of all parties involved in the dispute; and

(f)
Designation of a senior dispute representative to represent the disputing Entity under Section 20.3, Alternative Dispute Resolution Process.
(2)
In addition to the foregoing requirements, for ADR proceedings involving Settlement disputes submitted pursuant to Section 9.14, Settlement and Billing Dispute Process, or for which the Market Participant seeks a monetary resolution, the Market Participant shall include the following additional information:

(a)
Operating Day(s) involved in the dispute;

(b)
Settlement dispute number; and,

(c)
Amount in dispute (i.e. the additional compensation requested by the Market Participant).

20.2.2
Deadline for Initiating ADR Procedure
(1)
For any ADR procedure invoked in connection with a Settlement and billing dispute submitted pursuant to Section 9.14, Settlement and Billing Disputes, the Market Participant submitting the dispute must provide Notice to the General Counsel of ERCOT (as set forth in Section 20.2.1, Requirement for Written Request) within 45 days of the date that ERCOT denied the Market Participant’s Settlement and billing dispute.ERCOT shall post the dispute resolution date on the portion of the Market Information System (MIS) used for the processing of disputes.
(2)
For any ADR procedure invoked in connection with a rejection of a Verifiable Cost appeal, the Market Participant submitting the ADR request must provide Notice to the General Counsel of ERCOT (as set forth in Section 20.2.1) no later than 45 days after Notice from ERCOT that the appeal has been rejected.
(3)
For any ADR procedure invoked in connection with a disagreement arising from a Data Extract Variance Process, the Market Participant submitting the ADR request must provide Notice to the General Counsel of ERCOT (as set forth in Section 20.2.1) no later than 45 days after issuance of the True-Up Statement for the applicable Operating Day.
(4)
For any ADR procedure invoked in connection with any other matter that is not subject to this Section, the Market Participant submitting the dispute must provide Notice to the General Counsel of ERCOT (as set forth in Section 20.2.1) within six months of the date on which information giving rise to the ADR request became available to the Market Participant.
20.2.3
Failure to Pursue ADR Procedure
If the Market Participant that requested the ADR fails to diligently pursue its claim, ERCOT shall send a Notification to the Market Participant’s Dispute Contact setting forth a deadline within which the Market Participant must respond in order to preserve its rights.  The deadline shall be no less than 15 days from the date ERCOT sends the Notification.  If the Market Participant fails to timely respond to two such Notifications by ERCOT, the Market Participant will be deemed to have waived its rights and the ADR shall be deemed closed.  An affirmative statement in writing (including e-mail) that the Market Participant intends to pursue the ADR and a recommended course of action, including a proposed timeline, shall preserve the Market Participant’s rights.
20.3
Alternative Dispute Resolution Process
(1)
Any dispute subject to Alternative Dispute Resolution (ADR) as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute.  Designation of a senior dispute representative is accomplished pursuant to Section 20.2.1, Requirement for Written Request.  The senior dispute representative shall be an individual with authority to resolve the dispute and administer the resolution (through delegation or otherwise).  Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable.  A disputing party may change its senior dispute representative upon reasonable written notice to all parties though such redesignation shall not extend any of the ADR timelines.
(2)
The parties to the dispute will arrange a mutually convenient time and place for a meeting, with the initial dispute resolution meeting taking place no later than 60 days (unless all parties agree to an extension of time) from the date ERCOT provides Notice of receipt of the ADR request pursuant to Section 20.2.1, Requirement for Written Request.
(3)
If the senior dispute representatives cannot resolve the dispute by mutual agreement within 45 days after the initial senior dispute resolution meeting (unless all parties agree in writing to an extension of time), then the dispute shall be referred to one of the following:
(a)
Mediation on the agreement of all parties pursuant to Section 20.4, Mediation Procedures; or
(b)
Arbitration on the agreement of all parties pursuant to Section 20.5, Arbitration Procedures.
(4)
When ERCOT is a party to the dispute and the parties have not mutually agreed to mediation or arbitration prior to the expiration of the 45 day period following the initial senior dispute resolution meeting described above or the expiration of the agreed extension period (if any), the ADR Procedure shall be deemed to be complete and any party opposing such referral to the Public Utility Commission of Texas (PUCT) shall not do so on the basis that ADR has not been exhausted.  Alternatively, the parties may elect to waive the ADR Procedure by written agreement which will also complete the ADR Procedure.  Upon completion of the ADR Procedure, the time periods for appeal of the ADR that are set forth in the applicable PUCT Substantive Rules shall apply. 
20.4
Mediation Procedures
(1)
The parties shall agree on a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest.  If the parties are unable to agree on a mediator within ten days of the agreement to mediate, then the Commercial Mediation Rules of the American Arbitration Association (AAA) will be used to select the mediator.
(2)
The mediator and senior dispute representatives of the parties shall commence mediation of the dispute within ten days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  The mediator shall have no authority to impose a resolution on the parties.  If the parties have not resolved the dispute within 30 days of the first meeting with the mediator, such parties shall be deemed to be at impasse and the dispute may be submitted to arbitration on agreement of all parties.  If such agreement regarding submission to arbitration cannot be reached, any of the parties may apply for relief to the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.
20.5
Arbitration Procedures
20.5.1
Initiation of Arbitration
(1)
If all the parties have agreed to arbitrate as provided in this Section, any party to the dispute may initiate arbitration by serving a Notice of arbitration, by first class mail certified with return receipt requested, courier service or facsimile, on the other party or parties to the dispute.  The Notice of arbitration shall include:
(a)
 A statement of claims; 
(b)
 A description of the relief sought; 
(c)
 A brief summary of grounds for relief and basis of each claim; 
(d)
 A list of all parties involved in the dispute; and 
(e)
 A description of the good faith efforts made to resolve the dispute under the informal dispute resolution procedures under this Section.  
(2)
Even if ERCOT is not a party to the dispute, a copy of the Notice of arbitration shall be served on the General Counsel of ERCOT.  Arbitration proceedings shall be deemed to commence on the date on which the Notice of arbitration is received by the non-filing parties.
(3)
Each non-filing party shall file a response to the statement of the claim, and shall submit any counterclaims, within ten days of receiving the Notice of arbitration.  The responses and any counterclaims shall be served on the General Counsel of ERCOT and all parties to the arbitration.
20.5.2
Selection of Arbitrators
(1)
Within seven days after the response to the statement of the claim is filed, the parties to the arbitration shall meet to discuss the selection of an arbitrator.
(2)
Arbitration shall, if possible, be conducted before a single neutral arbitrator appointed by the parties.  If the parties fail to agree on a single arbitrator within seven days of their initial meeting, each party shall choose one arbitrator who shall sit on a three-member arbitration panel.  If there are more than two parties to the dispute, the parties filing the Notice of arbitration shall jointly select one arbitrator and the non-filing parties shall select another.  The two arbitrators so chosen shall within seven days select a third arbitrator to chair the arbitration panel.  If the two arbitrators are unable to agree on a third arbitrator to chair the panel, the two arbitrators shall be dismissed, and either party may seek resolution by the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.  However, if agreed in writing by the parties, each may appoint a replacement arbitrator, and the two replacement arbitrators shall within seven days select a third arbitrator to chair the panel.
(3)
Arbitrators shall have no past or current official, financial, or personal conflict of interest with respect to the issues in dispute or parties, unless the interest is fully disclosed in writing to all participants and all participants waive in writing any objection to the conflict of interest.
(4)
No party shall have any ex-parte communication with an arbitrator or proposed arbitrator subsequent to the time such person is proposed as an arbitrator and prior to completion of the arbitration process.
20.5.3
Intervention
(1)
As soon as practicable after appointment of the arbitrator or the arbitration panel, the arbitrators shall submit to the General Counsel of ERCOT a summary of the dispute (which summary shall not include information claimed to be confidential, proprietary, or Customer-specific), which ERCOT shall post to the Market Information System (MIS) Secure Area.  The summary by the arbitrators shall also specify a date for filing of interventions.
(2)
An Entity seeking intervention must demonstrate that its rights or interests would be materially affected by the outcome of the arbitration and that it is subject to such outcome, and that it is subject to comparable facts and circumstances to those in dispute.  Each party shall have an opportunity to respond to intervention requests.  The arbitrators shall have full authority to grant, deny, or condition requests for intervention, including conferring party status on an Entity.
(3)
Any Entity seeking to intervene in arbitration must agree to be bound by the Alternative Dispute Resolution (ADR) procedure of this Section and by the decision of the arbitrators, or of any tribunal to which the decision is appealed, to the same extent as the parties to the arbitration.  Intervenors shall share in the costs of the arbitration to the same extent as the other parties to the arbitration.
20.5.4
Conduct of Arbitration
Except as otherwise provided herein, the arbitrators have full discretion over the conduct of hearings, briefing, scheduling, discovery, and other procedural matters.  The arbitrators shall provide each of the parties an opportunity to be heard and, except as otherwise provided herein, shall generally conduct the arbitration in accordance with the American Arbitrators Association (AAA) Commercial Arbitration Rules and any applicable rules and regulations of the Public Utility Commission of Texas (PUCT) or any other tribunal having jurisdiction.  In the event of a conflict between the AAA Commercial Arbitration Rules and rules and regulations of the PUCT or any other Governmental Authority, the rules and regulations of the PUCT or any other Governmental Authority having appropriate jurisdiction shall control.  In the event of a conflict between the AAA Commercial Arbitration Rules and this ADR procedure, the procedures set forth in this Section shall control.  In addition:
(a)
The arbitrators shall allow reasonable opportunity for discovery.
(b)
In conducting hearings, the arbitrators shall apply the rules of evidence (including claims of privilege) to the same extent as such rules would be applied by the PUCT or any other Governmental Authority.
(c)
To the extent permitted by law, the arbitrators shall take appropriate actions to preserve the confidentiality of information claimed by a party to be confidential, proprietary or Customer-specific.
20.5.5
Arbitration Decisions
(1)
The arbitrators shall be authorized only to interpret and apply the provisions of applicable statutory authority (including but not limited to the Public Utility Regulatory Act (PURA) or the Federal Power Act (FPA)), applicable rules, regulations and policies of regulatory authorities having jurisdiction (the PUCT or any other Governmental Authority), and these Protocols and related Agreements, and shall have no power to modify or change any of the foregoing.
(2)
Within 120 days of appointment, the arbitrators shall render a final decision resolving the dispute.  Such decision shall be based on the evidence in the record, the terms of the relevant Agreements and these Protocols, applicable statutes (including but not limited to PURA or the FPA), and applicable rules, regulations, and policies of the regulatory authority having jurisdiction (the PUCT or any other Governmental Authority).  Such decision shall be in writing and shall provide the reasons therefore.  The arbitrators may agree with the positions of one or more parties or may adopt a different resolution.  The arbitrator shall not have authority to grant punitive damages.  If the decision is not rendered within 120 days of appointment, the arbitrators shall forfeit their fee and any of the parties may apply for relief to the PUCT or any other Governmental Authority having jurisdiction or to any court of competent jurisdiction.
(3)
If the decision of the arbitrators is not timely appealed as provided in Section 20.5.6, Appeal of Arbitration Decision, the decision shall be final and binding on the parties.  The parties shall take whatever action is required to comply with the decision, and judgment on the decision may be entered and enforced in any court having jurisdiction.  Unless appealed, the final decision is binding precedent on the parties and intervenors with respect to the subject matter of the dispute, but is otherwise of no precedential force or effect.
20.5.6
Appeal of Arbitration Decision
(1)
Any party to an arbitration under this Section may appeal an arbitration decision to the applicable authority (the PUCT or any Governmental Authority) by providing written notice to that effect to all other parties and intervenors in the arbitration, the arbitrators, ERCOT (if not otherwise served), and the applicable regulatory authority, no later than 30 days following the date the arbitration decision is issued.
(2)
A party to arbitration under this Section may appeal the decision of the arbitrators only on the following grounds:
(a)
An arbitrator failed to disclose a conflict of interest with one or more of the parties to the dispute, and the decision is substantially biased as a result of the undisclosed conflict;
(b)
The decision is inconsistent with, or beyond the scope of, the relevant Agreements or these Protocols; or
(c)
The decision is unjust, unreasonable, unduly discriminatory or preferential, or otherwise inconsistent with applicable statutes or with applicable rules, regulations and policies of the authority having jurisdiction (the PUCT or any other Governmental Authority).
(3)
Any appeal of an arbitration decision shall be based solely on the record assembled by the arbitrators, unless all parties to the dispute agree in writing to reopen the record for a specified purpose.  ERCOT and Market Participants intend that in any appeal, the applicable regulatory authority should accord substantial deference to the factual findings of the arbitrators.
(4)
During the pendency of an appeal, the effect of the arbitration decision shall be stayed, unless the disputing parties otherwise agree.
(5)
Agreement to these appellate review procedures shall be a precondition for intervention by an Entity other than ERCOT or a Market Participant in an arbitration proceeding under this Section.
20.6
Dispute Resolution Costs
(1)
Each party shall be responsible for its own costs incurred during an Alternative Dispute Resolution (ADR) procedure and for a pro rata share of the cost of the mediator or arbitrators.  The pro rata share will be based on the number of parties.
(2)
The arbitrators may impose costs against an offending party if the arbitrators conclude that the party has abused the ADR procedure.
20.7
Requests for Data
(1)
If, as part of the Alternative Dispute Resolution (ADR) procedure, a party requests documents or data from another party to the ADR, the responding party must provide within 15 days of the request either:
(a)
The requested documents or data;
(b)
An explanation of why the party believes the documents or data should not be produced (e.g. relevance); or,
(c)
An explanation of why the information cannot be provided on that date and a reasonable date on which the documents or data will be produced.
(2)
Additionally, if the ADR proceeds to mediation or arbitration, a party may request that arbitrator or mediator decide if documents or data are relevant to the ADR and, if it is relevant to the ADR, the document or data must be provided by the other party within a timeframe specified by the mediator or arbitrator.
(3)
ERCOT and Market Participants will protect from public disclosure any and all Protected Information provided in response to the ADR procedure pursuant to a mutually agreeable confidentiality agreement.
(4)
All information provided pursuant to this subsection may be provided by mail, facsimile, or other electronic communications.
20.8
Resolution of Disputes and Notification to Market Participants 
(1)
Upon resolution of an Alternative Dispute Resolution (ADR) claim, ERCOT and/or the Market Participants must enter into a written dispute resolution agreement disposing of the Market Participant’s claim.
(2)
ERCOT shall send a Notification of the negotiated settlement amount and the manner in which the resulting overpayments or underpayments will be allocated to the appropriate Settlement Statement and Invoice Recipients, including the specific Settlement Statements and Invoices that will be affected.  The Notification shall provide details including, but not limited to, the Operating Day, service type, total amount of the adjustment to the market and total adjustment to the Invoice Recipient.
(3)
In the event a determination is made that there has been an error in ERCOT’s processes, procedures, or systems that resulted in overpayments or underpayments to one or more Market Participants, the Chief Executive Officer (CEO) of ERCOT may negotiate a resolution to a dispute arising from such error in a manner that deviates from the normal application of the Protocols in order to settle the dispute under this ADR procedure with the approval of the ERCOT Board.  These occurrences will be subject to the requirements of Section 9.2.6, Notice of Resettlement for the DAM, or Section 9.5.7, Notice of Resettlement for the Real-Time Market.
20.9 Settlement of Approved Alternative Dispute Resolution Claims
20.9.1
Adjustments Based on Alternative Dispute Resolution
(1)
If Resettlement is possible to address an adjustment required by an Alternative Dispute Resolution (ADR) resolution, ERCOT shall issue a Resettlement Statement for the affected Operating Day(s) and shall adjust applicable timelines accordingly.
(2)
If a resettlement is not practical or possible to address an adjustment required by an ADR resolution, ERCOT shall make the adjustments through a separate ADR Invoice that is produced outside of the normal Settlement system.  The appropriate payments and charges, along with settlement quality information, shall be supplied to all Market Participants.  Any dispute resolution amount greater than $5,000,000 shall be divided so that no one ADR Invoice has more than $5,000,000 in ADR adjustments and such ADR Invoices shall be issued at least 14 days apart from each other.  Payments will be due on the date specified on the ADR Invoice.  Any short payment will be handled pursuant to Section 9.19, Partial Payments by Invoice Recipients.
20.9.2
Charges for Approved ADR Claim
The charges assigned to Market Participants to pay for an approved ADR claim will be settled on the same Settlement Statement as set forth in Section 20.9.1, Adjustments Based on Alternative Dispute Resolution.  ERCOT will assign the costs for the approved ADR claim according to the appropriate allocation for the market service in dispute as outlined in the applicable Protocol sections.  Charges that are necessary relating to other types of dispute resolution will be made in pursuant to the directives of the Protocols.
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