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	Comments


Texas Competitive Power Advocates (TCPA) companies appreciate the opportunity to offer these comments on NPRR709 which proposes to revise the Alternative Dispute Resolution (ADR) procedure at ERCOT.  In general, TCPA supports the rationale of the comments filed by Calpine on July 13th, 2015, and the comments filed by LCRA on August 4th, 2015, which are supportive of additional transparency in the ADR process, while preserving the integrity of the procedure and final decision.

TCPA appreciates the desire to achieve more transparency in the ADR process and supports the disclosure of ADR decisions, and related rationale for Protocol interpretation, with the appropriate redaction of the affected party confidential information, after the ADR resolution has been made.  It is beneficial for the market to understand how ERCOT is applying market rules in areas of potential ambiguity.  
Like Calpine and LCRA, who filed comments on the NPRR – and several Market Participants (all but one) participating in the January 27, 2016, workshop – TCPA opposes any market notifications during an ADR proceeding and opposes adding a stakeholder comment procedure to ADR proceedings. The inevitable outcome of allowing other Market Participants to comment on the merits of an ADR proceeding will be a battleground for segments of Market Participants to rehash, or create, new policy arguments in a forum completely inappropriate for such engagement;  and also engender arguments driven solely by competing vested interests.  The impact to the ADR process would only be to complicate the process and undermine the proper objective- to achieve a fair and balanced consideration of the merits of a dispute.  Instead, ERCOT’s task as the independent organization to reach a fair, balanced, and thoughtful resolution of disputes would be thwarted and devolve into unproductive acrimony.
Further, there is a high potential for disclosure of confidential and competitively sensitive information of a party engaged in an ADR.  Even if redacted for “Protected Information,” simply disclosing the party or even the subject and circumstances of the dispute will inevitably signal commercial positions and activities of a Market Participant to its competitors that will undermine the competitiveness of the market, and penalize a Market Participant for asserting its right to resolve legitimate disputes in a fair and impartial process.    

At the January 27, 2016, workshop on this NPRR, some parties urged that a third party advocate should be added to the resolution process, in order to somehow represent the interests of parties that could be affected by potential market charges or resettlements.  When pressed to explain the need for and character of such a third party, it was conceded that such a party must have a very high degree of expertise in ERCOT market rules to ensure accuracy and integrity in the process.  TCPA asserts that there is no such party that can surpass the in-depth expertise and independent judgment of ERCOT, in terms of ensuring fair consideration of every valid consideration, appropriately weighed, and based on a full and accurate understanding of the market rules and their application.  TCPA members who have engaged in the ADR process all agree that ERCOT takes great care in achieving fair and valid resolutions to disputes and is highly mindful of the impact of ADR outcomes on other Market Participants, including the ultimate customer.  Indeed, in the consideration of this NPRR, there have been no examples offered of ERCOT’s inattention to the impact of ADR resolutions on other Market Participants.  
To the degree Market Participants ultimately disagree with the rationale for the resolution of an ADR, there are adequate remedies to propose changes to market rules to address ERCOT operations going forward – in the Protocol Revision Request process and other processes, which are designed to effectively craft and evaluate modifications in a thoughtful and orderly fashion.    

TCPA also believes there is value in keeping mediation as an explicit option in the ADR process.  Even if mediation has rarely been used in recent years, that does not mean that it is not a viable tool to assist in the resolution of certain ADR proceedings.  
	Revised Cover Page Language


None at this time.

	Revised Proposed Protocol Language


9.14.1
Data Review, Validation, Confirmation, and Dispute of Settlement Statements

(1)
Settlement Statement Recipients and Invoice Recipients for the Day-Ahead Market (DAM), Real-Time Market (RTM), and Congestion Revenue Right (CRR) Auction are responsible for reviewing their Settlement Statements and Settlement Invoices to verify the accuracy of the data used to produce them.  Other than disputes related to resettlement arising from a completed Alternative Dispute Resolution (ADR) proceeding, Settlement Statement Recipients and Invoice Recipients must submit any dispute related to a Settlement Statement or Settlement Invoice pursuant to this Section.  A Market Participant who wishes to dispute a resettlement arising from a completed ADR proceeding must appeal ERCOT’s disposition of that proceeding in accordance with paragraph (3) of Section 20.8, Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants.
9.14.4

ERCOT Processing of Disputes

(1)
ERCOT shall process disputes in accordance with this Section, Section 9.14.2, Notice of Dispute, and the required data in Section 9.14.3, Contents of Notice.

(2)
If ERCOT requires additional data to resolve the dispute, ERCOT shall send the Settlement Statement Recipient or Invoice Recipient a list of the required additional data within seven Business Days of the date the dispute was filed.  The Settlement Statement Recipient or Invoice Recipient shall respond with the entire set of required data within five Business Days of ERCOT’s request or by a date agreed upon by ERCOT and the Market Participant that is no later than eight Business Days prior to the posting of the True-Up Settlement Statement for the disputed Operating Day.  If ERCOT does not receive the data within that time frame, ERCOT shall deny the dispute.

(3)
On each Business Day, ERCOT shall issue an aggregated Settlement and billing dispute resolution report on the MIS Secure Area containing information related to all disputes that are not yet closed or that have been closed recently.  Additionally, on each Business Day and for each Settlement Statement Recipient or Invoice Recipient, ERCOT shall issue a report on the MIS Certified Area containing the status of each submitted dispute.  The report shall identify the disputed charge type(s), status of the dispute, resolution and resolution date, if applicable, and a financial impact in dollars of the dispute as submitted by disputing Entity.

(4)
ERCOT shall make all reasonable attempts to complete all RTM Settlement and billing disputes submitted within 15 Business Days of the issuance of the RTM Initial Statement in time for inclusion on the RTM Final Statement for the relevant Operating Day.

(5)
All complete disputes of the DAM received within ten Business Days after ERCOT posts that day’s DAM Settlement Statement shall be included in a Resettlement of the DAM Operating Day under Section 9.2.5, DAM Resettlement Statement.  

(6)
For Settlement and billing disputes requiring complex research or additional time for resolution, ERCOT shall notify the Invoice Recipient or Settlement Statement Recipient of the length of time expected to research and resolve those disputes and, if ERCOT grants a portion or all of the dispute, ERCOT shall post the necessary adjustments on the next available Settlement Statement for the Operating Day.  

(7)
Settlement Statement Recipients or Invoice Recipients have the right to proceed to the Alternative Dispute Resolution (ADR) process in Section 20, Alternative Dispute Resolution Procedure, for filed disputes that cannot be resolved through the Settlement and billing dispute process outlined in Section 9.14, Settlement and Billing Dispute Process.

(8)
All complete disputes of the CRR Market received within ten Business Days after ERCOT posts that day’s CRR Settlement Statement shall be resolved as soon as practicable.  

9.14.4.1.6
ADR

The posting of the dispositions of requests for Alternative Dispute Resolution (ADR) shall be in accordance with Section 20, Alternative Dispute Resolution Procedure.  The dispute will remain in the confidential ADR status as long as the Market Participant has an active ADR.  At the end of the ADR process, ERCOT shall post a Settlement and billing dispute disposition of “Closed” to the aggregated Settlement and billing dispute resolution report on the MIS Secure Area.

20.1
Applicability

(1)
Except as otherwise provided in Section 20, Alternative Dispute Resolution Procedure, this Alternative Dispute Resolution (ADR) procedure applies to any claim by a Market Participant that ERCOT has violated, misinterpreted, or misapplied any law, including any statute, rule, Protocol, any approved market guide, any procedure or other document incorporated by reference in the Protocols or Operating Guides, or Other Binding Document, or Agreement.




(2)
Only a Counter-Party may request ADR to seek correction of Settlement data and resettlement, except that:
(a)
A Market Participant that is not a Counter-Party may submit an ADR request seeking correction of Settlement data and resettlement on behalf of an affected Counter-Party upon providing ERCOT written documentation executed by the Authorized Representative of the Counter-Party designating the Market Participant as the Counter-Party’s agent for purposes of submitting the ADR request; and

(b)
A Load Serving Entity (LSE), with its Counter-Party, or a Transmission and/or Distribution Service Provider (TDSP) may submit an ADR request for correction of Electric Service Identifier (ESI ID) service history, usage information, and/or resettlement, as set forth in these Protocols and the Retail Market Guide.
(3)
Nothing in this ADR procedure is intended to limit or restrict


 the right of a Market Participant to file a petition seeking direct relief from the Public Utility Commission of Texas (PUCT) or another Governmental Authority without first exhausting this ADR procedure where actual or threatened action by ERCOT or a Market Participant could cause irreparable harm and where such harm cannot be addressed within the time permitted under the ADR process.


(4)
Except for the provisions of this Section 20.1, the ADR procedure may be modified by mutual agreement of the parties.

(5)
Parties shall exercise good faith efforts to timely resolve disputes under Section 20.





(6)
Nothing contained in Section 20 is intended to supersede any dispute resolution process mandated by applicable law or tariff.  Furthermore, this ADR procedure does not apply to any dispute concerning an agreement between Market Participants or the terms of any tariff.  To the extent any dispute not governed by Section 20 involves the interpretation of the ERCOT Protocols, an Other Binding Document, or an Agreement, that dispute may be submitted to ERCOT through the Protocol interpretation request process described in subsection (i) of P.U.C. Subst. R. 25.503, Oversight of Wholesale Market Participants.

20.2
Deadline for Initiating ADR Proceeding

(1)
The following deadlines shall apply for the initiation of an Alternative Dispute Resolution (ADR) proceeding:
(a)
For any ADR proceeding invoked in connection with a Settlement and billing dispute submitted pursuant to Section 9.14, Settlement and Billing Disputes, the Market Participant must submit a complete written request for ADR no later than 45 days after the resolution date on which ERCOT denied the Market Participant’s Settlement and billing dispute.

(b)
For any ADR proceeding invoked in connection with a disagreement arising from a Data Extract Variance process, the Market Participant must submit a complete written request for ADR no later than 45 days after issuance of the True-Up Statement for the applicable Operating Day.

(c)
For any ADR proceeding invoked in connection with any other matter, the Market Participant must submit a complete written request for ADR no later than six months after the date on which information giving rise to the ADR request became available to the Market Participant.
(2)
If the Market Participant requesting ADR does not submit a complete written request for ADR (as set forth in Section 20.4, Initiation of ADR Proceedings) within the time required by paragraph (1) above, the Market Participant waives any claim regarding the dispute.
20.3
Exhaustion of Other Dispute Resolution Procedures
(1)
When a section of these Protocols, an Other Binding Document, or an Agreement sets forth a dispute resolution procedure, a Market Participant shall exhaust that procedure prior to initiating an ADR proceeding, including but not limited to the following:

(a)
If a Market Participant seeks resolution of a variance subject to the Data Extract Variance Process, the Market Participant must comply with that process prior to initiating an ADR proceeding, or the claim is waived.

(b)
If a Counter-Party seeks correction of Settlement data and resettlement, except for resolution of a variance subject to the Data Extract Variance Process as described in paragraph (a) above, the Counter-Party must comply with the process set forth in Section 9.14, Settlement and Billing Dispute Process, prior to initiating an ADR proceeding, or the claim is waived.  
20.4
Initiation of ADR Proceedings

(1)
To initiate an Alternative Dispute Resolution (ADR) proceeding, a Market Participant shall complete and submit to the ERCOT Legal Department the designated form provided on the ERCOT website in the manner required by the form.
(a)
All written requests shall include the following information:

(i)
The name of the disputing Market Participant;

(ii)
A description of the relief sought;

(iii)
A detailed description of the grounds for the relief and the basis of each claim that must, at a minimum, identify which statute(s), rule(s), Protocol Section(s), Operating Guides, market guides, market procedures incorporated by reference by the Protocols or Operating Guides, Other Binding Document(s), Agreement(s) or other law(s) are alleged to have been violated;

(iv)
A list of all other parties that would be affected by the dispute; and

(v)
Designation of a senior dispute representative.  
(b)
For ADR proceedings for which the Market Participant seeks a monetary resolution, the Market Participant shall also include the following information:

(i)
Operating Day(s) involved in the dispute;

(ii)
Settlement dispute number (if applicable); and

(iii)
Amount of compensation requested.


(2)
The date on which ERCOT receives the completed ADR written request shall be the ADR initiation date.

















20.5
Alternative Dispute Resolution Process

(1)
No later than seven days after the Alternative Dispute Resolution (ADR) initiation date, ERCOT shall provide Notice, including the ADR file number and the designation of the ERCOT senior dispute representative, to all parties to the dispute.  
(2)
For ADR proceedings that involve more than one Market Participant, each Market Participant other than the Market Participant that submitted the ADR request shall provide the name and contact information of a senior dispute representative no later than seven days after receipt of Notice from ERCOT pursuant to paragraph (1) above.  If a Market Participant does not provide this information within the time required, the Market Participant waives its right to participate in the ADR proceeding.
(3)
Any dispute subject to ADR as described in this Section shall be referred to a senior dispute representative of each of the parties to the dispute.  The senior dispute representative shall be an individual with authority to resolve the dispute (through delegation or otherwise).  A disputing party may change its senior dispute representative upon reasonable written notice to all parties though such redesignation shall not extend any of the ADR timelines.



(4)
The parties to the dispute shall arrange a mutually convenient time and place for a meeting, with the initial ADR meeting taking place no later than 90 days after the ADR initiation date unless all parties agree to an extension of time.  If the parties, excluding ERCOT, are unable to conduct the initial ADR meeting within the time required (including any agreed-upon extension of time), ERCOT may, in its sole discretion, deny the dispute.
(5)
After the initial ADR meeting, ERCOT may approve or deny the dispute in whole or in part and shall issue the disposition Market Notice described in paragraph (1) of Section 20.9, Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants.  ERCOT must dispose of the ADR request no later than 120 days after the ADR initiation date unless all parties agree in writing to an extension of time.
(6)
If the senior dispute representatives cannot resolve the dispute by mutual agreement within 45 days after the initial senior dispute resolution meeting (unless all parties agree in writing to an extension of time), then, upon the agreement of all parties to the ADR, the dispute may be referred to Mediation pursuant to Section 20.6, Mediation Procedures.



(7)
The parties to the dispute may elect to waive ADR by written agreement, which will also complete the ADR proceeding. 
(8)
The following table summarizes the ADR process timelines:

	Deadline to submit ADR Request 

to ERCOT
	

	


	

	ERCOT/ Market Participant
Initial ADR meeting
	ERCOT/ Market Participant
resolution of ADR

	≤ 45 days

of denial (Settlement and billing dispute denied by ERCOT)
≤ 45 days

of True-Up (Data Extract Variance dispute not resolved by True-Up)
≤ 6 months

from date on which information giving rise to ADR request became available (any other dispute)

	




	

	




	≤ 90 days

after ADR initiation date2
	≤ 120 days

after ADR initiation date2

	
	
	
	
	
	

	
	
	
	
	
	


Notes:

1.
If required pursuant to paragraph (2) above.
2.
Unless all parties agree to an extension of time.



20.6
Mediation Procedures

(1)
The parties shall agree on a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest.  If the parties are unable to agree on a mediator within ten days of the agreement to mediate, then the Commercial Mediation Rules of the American Arbitration Association (AAA) will be used to select the mediator.
(2)
The mediator and senior dispute representatives of the parties shall commence mediation of the dispute within ten days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  If agreement regarding the ADR cannot be reached, any of the parties may apply for relief to the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.





































20.7
Alternative Dispute Resolution Costs

(1)
Each party shall be responsible for its own costs incurred during an Alternative Dispute Resolution (ADR) proceeding.

20.8
Requests for Documents and Data

(1)
If, as part of the Alternative Dispute Resolution (ADR) proceeding, a party requests documents or data from another party to the ADR proceeding, the responding party must provide one of the following within 15 days of the request:
(a)
The requested documents or data;

(b)
An explanation of why the documents or data should not be produced (e.g., relevance); or
(c)
An explanation of why the information cannot be provided on that date and a reasonable date on which the documents or data will be produced.



(2)
ERCOT and Market Participants shall protect from public disclosure all Protected Information provided in response to the ADR procedure pursuant to ERCOT Protocol provisions.
(3)
All information provided pursuant to this subsection shall be provided by mail, email or other mutually agreed-upon method.
20.9
Resolution of Alternative Dispute Resolution Proceedings and Notification to Market Participants 

(1)
If ERCOT has determined the appropriate disposition of an Alternative Dispute Resolution (ADR) proceeding, after the affected Market Participant(s) has the opportunity to review and approve the Market Notice to ensure that it does not disclose their Protected Information, ERCOT shall issue a Market Notice stating the disposition of the proceeding and the reasoning supporting the resolution.
(2)
In addition to the Market Notice described in paragraph (1) above, if an ADR claim is approved in whole or in part, ERCOT shall issue a Market Notice describing the total resettlement amount and the manner in which the resulting overpayments or underpayments will be allocated to the appropriate Settlement Statement recipients and Invoice Recipients, including the specific Settlement Statements and Invoices that will be affected.  The Market Notice shall include the information required by Section 9.2.6, Notice of Resettlement for the DAM, or Section 9.5.7, Notice of Resettlement for the Real-Time Market, as applicable.
(3)
If, in connection with the disposition of an ADR proceeding, ERCOT determines that it is appropriate to correct Day-Ahead Clearing Prices for Capacity (MCPCs), Day-Ahead hourly Locational Marginal Prices (LMPs), Day-Ahead Settlement Point Prices, Real-Time Settlement Point Prices, Real-Time Settlement Point LMPs, Real-Time Electrical Bus LMPs, Real-Time prices for energy metered, Real-Time On-Line Reserve Price Adders, Real-Time Off-Line Reserve Price Adders, Real-Time Reserve Prices for On-Line Reserves, Real-Time Reserve Prices for Off-Line Reserves, Real-Time Reliability Deployment Adders, and/or constraint Shadow Prices, approval of the ERCOT Board pursuant to paragraph (5) of Section 4.5.3, Communicating DAM Results or paragraph (6) of Section 6.3, Adjustment Period and Real-Time Operations Timeline, as applicable, is not required.
(4)
Upon completion of an ADR proceeding, any Market Participant that is adversely affected may appeal ERCOT’s decision to the Public Utility Commission of Texas (PUCT) pursuant to P.U.C. Proc. R. 22.251, Review of Electric Reliability Council of Texas (ERCOT) Conduct.
20.9.1
Adjustments Based on Alternative Dispute Resolution

(1)
If resettlement is practicable to address an adjustment required by the resolution of an Alternative Dispute Resolution (ADR) proceeding, ERCOT shall issue a Resettlement Statement for the affected Operating Day(s) and shall adjust applicable timelines accordingly.
(2)
If a resettlement is not practicable to address an adjustment required by an ADR resolution, ERCOT shall make the adjustments through a separate ADR Invoice that is produced outside of normal Settlement Invoices.  The appropriate payments and charges, along with settlement quality information, shall be supplied to all impacted Market Participants.
(3)
Any amount greater than $5,000,000, as approved through the ADR proceeding, shall be divided so that no one Invoice has more than $5,000,000 in ADR adjustments and such Invoices shall be issued at least 14 days apart from each other.  Payments shall be due on the date specified on the Invoice.  Any short payment shall be handled pursuant to Section 9.19, Partial Payments by Invoice Recipients.
20.9.2
Charges for Approved ADR Claim

(1)
The charges assigned to Market Participants to pay for an approved ADR claim shall be settled on the same Resettlement Statement or ADR Invoice as set forth in Section 20.9.1, Adjustments Based on Alternative Dispute Resolution.  ERCOT shall assign the costs for the approved ADR claim according to the appropriate allocation for the market service in dispute as outlined in the applicable Protocol sections.
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