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	Comments


The Staff (Staff) of the Public Utility Commission of Texas (Commission) respectfully disagrees with the interpretation of PUC Subst. R. §25.505 (Rule) offered by the sponsors of this NPRR.  While Staff takes no position on the substance of the NPRR at this time, the Rule would need to be revised or repealed before this NPRR properly can be adopted.

The sponsors advance three arguments in support of their proposal that the grey-box language created by ERCOT Board approval of NPRR327, State Estimator Data Redaction Methodology, should be deleted:
1) That the information required by the Rule was more useful at the inception of the Texas Nodal Market, and that the information that has been disclosed under the “safety valve” provisions of the Rule sufficiently meets the needs of Market Participants five years after the Texas Nodal Market Implementation Date.
2) That the cost of implementing NPRR327 presently exceeds the benefit of releasing of the redacted State Estimator (SE) data to the market, and therefore NPRR327 is not cost-effective or necessary.  
3) That ERCOT’s publication of the “safety valve” market information enumerated in §25.505(f)(3)(E)(ii) within 90 days of the Texas Nodal Market Implementation Date permanently relieves ERCOT of the obligation to publish the redacted SE data.

In summary, the first two arguments advanced by the sponsors are not ripe for discussion at this time.  This NPRR would effectively cancel the implementation of NPRR327 and such action is premature absent Commission action either to repeal the Rule or to grant a good cause waiver of the Rule’s requirements.  The third argument advanced by the sponsors is simply incorrect, and does not comport with the Commission’s clear intent in enacting the Rule.
Staff takes no position on the first two arguments raised by the sponsors as this NPRR is premature and neither argument is ripe for discussion.  The information required to be disclosed under the Rule may have been more useful to Market Participants at the inception of the Texas Nodal Market and during the early months of its operation.  It may also be true that, with five years of experience with the Texas Nodal Market, no significant modeling issues have occurred, and those that have occurred have been managed effectively.  However, the Rule contains no expiration date.  While the Commission may have believed that the information required to be disclosed by the Rule would be especially useful at the beginning of the Texas Nodal Market implementation, it did not specify that the requirements of the Rule would cease to be effective after some period of time. The Rule remains in effect, and will remain in effect until such time as the Commission repeals or amends it in a subsequent rulemaking proceeding.  If Market Participants believe that the Rule is no longer necessary or that the information disclosures required by the Rule are no longer useful, the proper means of effecting a change in the Rule is to petition the Commission to change the Rule, not to attempt to negate the Rule through the stakeholder process. 
The sponsors further argue that the justification for the NPRR implementing the Rule is no longer sufficient to overcome the implementation costs and risks.  However, in adopting the Rule the Commission considered that the cost of fully implementing the Rule might exceed the benefits.  The Commission clearly stated that any question of the cost-effectiveness of implementing the Rule should be presented to the Commission for further consideration.  At the Open Meeting of October 22, 2010, when the Rule was adopted by the Commission, the following exchange expressly demonstrates the Commission’s intent:
CHAIRMAN SMITHERMAN: You know, I guess it’s possible you could come back to us and say, “Look. The other two pieces of this are accomplishing everything that we need. And, oh, by the way, this costs $50 million to do.”  And I guess that that time we could say, “Don’t do it.”

…

COMM. ANDERSON: I suppose ERCOT would come back with the dollar amount and then we say – I assume you’re going to ask for a good-cause waiver from this requirement, because this will be in our rule.

Later, Commissioner Nelson explicitly asks:
COMM. NELSON: Question: Cost-effective as determined by who?  So do we want to put cost-effective as determined by the Commission?

CHAIRMAN SMITHERMAN: Oh, I don’t – you know, I don’t think we need to do that.

COMM. NELSON: Well, we’ve said it, so it’s clear.

What is clear is that the Commission intended that any determination of cost-effectiveness of implementation of the Rule be made by the Commission, and not in the stakeholder process.  Again, while it may be true that implementation of the Rule is not cost-effective, the proper method for seeking relief from implementation of the Rule is through a petition to the Commission for a good-cause waiver or for repeal or modification of the Rule. 

Finally, the sponsors argue that the publication of the five items enumerated at the end of §25.505(f)(3)(E)(ii) is a substitute for the publication of the redacted SE data required by the same paragraph.  To the contrary, the publication of the so-called “safety valve” items was intended as a stopgap, and not as a means for stakeholders to conduct their own cost-benefit analysis by balancing “certain stakeholders’ interest in receiving the redacted State Estimator (SE) data against the potential cost and complexity to produce it…” 
  The interest of “certain stakeholders” in receiving the information was considered by the Commission in adopting the Rule, and the Commission decided that the information should be produced.  As discussed above, the Commission was concerned about the potential cost of producing the redacted SE approach, but reserved to itself the decision whether or not to proceed with production of the report.  The Commission was unambiguous in its intent that the publication of the “safety valve” items would be only a stopgap measure until a more complete report could be developed:
CHAIRMAN SMITHERMAN: But I really, I really think it’s important, the more I’ve thought about it, this first part of it, something is better than nothing, beginning on go-live. … And then we’ll work, try to work in a more thoughtful way for the next two months, three months, six months, to get something else in place. 

The “safety valve” information was not intended, and should not now, serve as a permanent substitute for the report required by the Rule.  The “safety value” information also certainly cannot serve as a means for the stakeholders to substitute their judgment for that of the Commission.
While Staff takes no position on the substance of the NPRR at this time, the Rule would need to be revised or repealed before this NPRR properly can be adopted.
	Revised Cover Page Language


None at this time.
	Revised Proposed Protocol Language


None at this time.
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