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To:

Technical Advisory Committee (TAC)
From:

Bill Magness, Vice-President, General Counsel & Corporate Secretary
Date:

May 21, 2014
Re:  
Board Policies and Procedures Revisions – Appeals Procedures
1. Introduction
At the June 2014 meeting of the ERCOT Board of Directors, ERCOT Legal plans to propose revisions to the Board Policies and Procedures (BPP).  Changes to the BPP are final after review by the Board’s Human Resources & Governance Committee (HR&G) and a vote of the full Board.  ERCOT maintains a copy of the BPP on its public website, at: 

http://www.ercot.com/content/about/governance/legal/Board%20Policies%20Procedures%20eff%2011192013.pdf
ERCOT Legal seeks TAC’s input on the changes as we develop them for consideration by the Board in June.  Several of the changes are simple clarification or clerical corrections.  The primary change we bring to TAC’s attention is related to the process for parties to present information to the Board when they oppose recommendations presented to the Board by TAC or ERCOT staff.

2. Changes to the process for parties requesting to advocate for or against TAC or ERCOT recommendations for Board action.
The BPP provides detailed procedures for Board consideration of appeals of actions taken by TAC.  The appeals procedures, which are set forth in Section VIII of the BPP, establish which Entities may appeal a TAC action and set forth procedural schedules for standard and expedited appeals.

The process for appealing Revision Requests is set forth in Protocol Section 21.4.11.2, Appeal of Technical Advisory Committee Action. The Protocol language is limited to “a TAC action to reject, defer, remand or refer” a Revision Request, and not a TAC action to recommend approval to the ERCOT Board.  As a result, there is some uncertainty regarding the process by which interested parties could submit comments to the Board regarding their opposition to the TAC recommendation.  Similarly, parties have expressed uncertainty regarding the process for parties to follow when they seek to express opposition to an ERCOT staff recommendation on an issue that does not require a formal recommendation by TAC.
In Section VIII of the existing BPP, the timeline for an appeal of a “TAC action to reject, defer, remand or refer” an item provides TAC the opportunity to appoint a “TAC Advocate” to defend TAC’s action when the appeal is heard by the Board.  The proposed changes to the BPP would provide TAC adequate time to appoint a TAC Advocate when a party opposes a TAC recommendation for the Board to approve a matter.  The changes would also allow the appointed TAC Advocate or ERCOT staff, as applicable, sufficient time to prepare an argument and any necessary materials.

As revised, the procedures for appeals and comments to the Board apply to the same categories of Entities that may submit an appeal pursuant to Protocol Section 21.4.11.2.  The revised procedures set forth three categories of issues that can be brought before the Board when one of these eligible Entities is opposed to the underlying recommendation: 
(a)
A TAC action to reject, defer, remand or refer a matter that would have proceeded to the Board for consideration had it been recommended for approval by TAC, and requires a TAC recommendation as part of the approval process (“TAC Appeal”); 
(b) 
A matter that proceeds to the Board pursuant to a required TAC recommendation and that the Entity in question is requesting the Board to reject, defer, remand, or refer (“TAC Recommendation Opposition”); and 
(c) 
A voting item recommended by ERCOT staff that does not require a TAC recommendation prior to Board action (“ERCOT Recommendation Opposition”).  
Additional revisions in Section VIII clarify that the existing procedural timelines for TAC Appeals or TAC Recommendation Oppositions that are Urgent (Section 8.4) and non-Urgent (Section 8.3) continue to apply, and establish a procedural timeline for ERCOT Recommendation Oppositions (Section 8.5).  The procedural timeline for ERCOT Recommendation Oppositions is modeled on the procedural timeline for non-Urgent TAC Appeals and TAC Recommendation Oppositions, but has been simplified to reflect the lack of need for a TAC Advocate in such situations.
The changes should provide more clarity to the BPP, while also ensuring that TAC, ERCOT staff, and the parties who want to make their case to the Board, all have sufficient time to prepare arguments and materials for their Board presentations.

3. Additional Administrative Revisions

In addition to proposed changes described above, ERCOT Legal is recommending minor clarifications in other sections of the BPP.  These additional changes are summarized as follows:

· Section 0.1: Adding “Inc.” to the full corporate name of ERCOT.

· Section 1.3: Replacing “i.e.” with “e.g.”

· Section 2.6.1: Clarifying that Directors’ duties include attending all regular, special “and urgent” meetings of the Board.

· Section 2.7.3: Changing the requirement that Market Segment Directors “be an employee of a Member organization that is in good standing” to a requirement that such Directors “meet employment qualifications” as required by the Bylaws.

· Section 2.9: Changing “TAC committee” to “TAC subcommittee.”

· Section 5.1: Adding ERCOT’s “governing documents” to the governing requirements in the event of a liquidation of ERCOT.
· Section 6.2: Adding “the Protocols” to the list of bases for exceptions to the prohibition against dissemination of confidential information.

· Section 7.3.4: Noting that “approval by the PUCT” is required for Unaffiliated Directors, and clarifying that elections should be conducted to allow Unaffiliated Directors to be “confirmed” at the same time as newly-elected Directors, rather than “seated.”

· Section 7.7: Clarifying that the Board Chair and Vice Chair serve until their respective successors are elected “in the following year,” and deleting unnecessary language regarding incumbents.

We look forward to reviewing these proposals with TAC at its May 29, 2014 meeting.
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