NPRR Comments


	NPRR Number
	490
	NPRR Title
	Clarification of TSP Definition and Confidentiality Obligations

	
	

	Date
	January 16, 2013

	
	

	Submitter’s Information

	Name
	Nathan Bigbee and Chad V. Seely

	E-mail Address
	nbigbee@ercot.com; cseely@ercot.com

	Company
	ERCOT

	Phone Number
	(512) 225-7093; (512) 225-7035

	Cell Number
	

	Market Segment
	Not applicable.


	Comments


ERCOT submits these revisions to NPRR490 to address various stakeholder concerns.  Most notably, this comment does away with ERCOT’s earlier proposal to expand the definition of Transmission Service Provider (TSP) to apply to certain Entities that are not Public Utility Commission of Texas (PUCT)-regulated wires companies.  Instead, ERCOT now simply proposes that any Resource Entity that is registered as a Transmission Operator (TOP) pursuant to the procedural rules of the North American Electric Reliability Corporation (NERC), or that has been notified by NERC of the need to register as such, should then be required to register with ERCOT as a Transmission Operator (TO) (but not as a TSP) and subscribe to an ERCOT-approved Standard Form Code of Conduct Agreement, which would include terms similar to those in the code of conduct required of electric utilities under P.U.C. Subst. R. 25.272, Code of Conduct for Electric Utilities and Their Affiliates.  In particular, the agreement would require the Resource Entity/TO to adopt a compliance plan that would require separation of the Resource Entity/TO’s competitive functions and transmission functions.  The Resource Entity/TO’s compliance with this requirement would also be subject to periodic audit.  ERCOT believes this approach is sufficient to ensure confidentiality for those Resource Entities that may be obligated, by virtue of their obligations under NERC Reliability Standards, to coordinate the operation of their transmission systems with other NERC Transmission Operators.  
Due to the timing of these comments, ERCOT would not oppose the tabling of NPRR490 in order to allow interested parties sufficient time to review. 
	Revised Cover Page Language


	NPRR Number
	490
	NPRR Title
	Clarification of Confidentiality Obligations for Certain Resource Entities Operating Transmission Facilities

	Nodal Protocol Sections Requiring Revision
	2.1, Definitions

2.2, Acronyms and Abbreviations

6.5.7.8, Dispatch Procedures

16.4, Registration of ERCOT and Non-ERCOT Transmission and Distribution Service Providers
16.5.5, Additional Registration Obligations of Resource Entities Designated as NERC Transmission Operators (new)

22, Attachment L, Standard Form Code of Conduct Agreement (new)

	Revision Description
	This Nodal Protocol Revision Request (NPRR) requires any Resource Entity that has been required to register as a Transmission Operator (TOP) with the North American Electric Reliability Corporation (NERC) to assume the role of ERCOT Transmission Operator (TO) by entering into a Standard Form Code of Conduct Agreement with ERCOT.  The Agreement requires the Resource Entity to develop and implement a compliance plan to ensure that confidential information obtained by virtue of the Resource Entity’s TO status is not communicated to any party, including employees engaged in competitive functions for the Resource Entity or a competitive affiliate.  This NPRR also prohibits TSPs or TOs from owning, operating, controlling, or submitting schedules, offers or bids on behalf of any Resource.    

	Reason for Revision
	Addresses the concern that certain Resource Entities registered as NERC Transmission Operators may need access to certain confidential system information, but may not be subject to the confidentiality obligations and structural requirements applicable to TSPs.  For example, one Resource Entity that owns and operates a 345 kV line behind its Point of Interconnection (POI) has been required by the Texas Reliability Entity (Texas RE) to register with NERC as a NERC Transmission Operator.  This NERC Transmission Operator registration would arguably authorize this Resource Entity to obtain Outage Scheduler data and other sensitive information normally disclosed only to TSPs.  Furthermore, the Federal Energy Regulatory Commission’s recent recognition of a bright-line 100-kV threshold to determine facilities subject to NERC jurisdiction may require other ERCOT Resource Entities to register as NERC TOPs.  NERC TOPs, however, should not be engaged in functions relating to control and/or ownership of Generation Resources (or other Resources) and should be obligated to take all necessary measures to prevent disclosure of confidential information to the public and to employees or affiliates engaged in competitive enterprises in the ERCOT markets.  This NPRR achieves this purpose by requiring any Resource Entity that has registered, or has been notified of a duty to register, as a NERC Transmission Operator to sign the proposed Standard Form Code of Conduct Agreement.  This agreement takes relevant elements of the PUC’s Code of Conduct for Electric Utilities and Their Affiliates and the ERCOT TDSP Confidentiality Agreement and integrates them into a single agreement with the aim of preventing the misuse and disclosure of Protected Information received from ERCOT.  Protection of competitively sensitive information is necessary to ensure fair competition in the ERCOT Market.


	Revised Proposed Protocol Language


2.1 
DEFINITIONS

Transmission and/or Distribution Service Provider (TDSP)

An Entity that is a TSP, a DSP or both, or an Entity that has been selected by the PUCT to own and operate Transmission Facilities and has a PUCT-approved code of conduct in accordance with P.U.C. Subst. R. 25.272, Code of Conduct for Electric Utilities and Their Affiliates.
Transmission Operator (TO)

An Entity designated by a TDSP or by an agreement with ERCOT to have primary operational responsibility for Transmission Facilities and/or distribution Facilities and to communicate with ERCOT for all purposes involving the operation of those Facilities.

Transmission Service Provider (TSP)

An Entity
 subject to the ratemaking authority of the PUCT that owns or operates Transmission Facilities used for the transmission of electricity and provides Transmission Service in the ERCOT Transmission Grid.


2.2 
ACRONYMS AND ABBREVIATIONS

TO
Transmission Operator
6.5.7.8
Dispatch Procedures

(1)
ERCOT shall issue all Resource Dispatch Instructions to the QSE that represents the affected Resource.  A QSE may provide a Resource Status of ONTEST for a Generation Resource not providing Ancillary Services to indicate that the Resource is currently undergoing unit testing and is blocked from SCED Dispatch.  A QSE may provide a Resource Status of STARTUP for a Generation Resource not providing Ancillary Services to indicate that the Resource is currently undergoing a start-up sequence which requires manual control below or above its telemetered LSL to stabilize the Resource prior to its availability for SCED Dispatch.  Generation Resources with a Resource Status of ONTEST will be provided a Base Point equal to the net real power telemetry at the time of the SCED execution.  ERCOT may not issue Dispatch Instructions to the QSE for Generation Resources with a Resource Status of ONTEST except:

(a)
For Dispatch Instructions that are a part of testing; or

(b)
During conditions when the Resource is the only alternative for solving a transmission constraint; or

(c)
During Force Majeure Events that threaten the reliability of the ERCOT System.

(2)
Each QSE shall immediately forward any valid Dispatch Instruction to the appropriate Resource or group of Resources or identify a reason for non-compliance with the Dispatch Instruction to ERCOT in accordance with Section 6.5.7.9, Compliance with Dispatch Instructions.

(3)
If ERCOT believes that a Resource has inadequately responded to a Dispatch Instruction, ERCOT shall notify the QSE representing the Resource as soon as practicable.

(4)
The recipient of a Verbal Dispatch Instruction (VDI) shall confirm the Dispatch Instruction by providing the receiving operator’s identification and by repeating the VDI to ERCOT orally.

(5)
The recipient of an electronic Dispatch Instruction shall acknowledge receipt of the Dispatch Instruction to ERCOT electronically, within one minute.  The electronic acknowledgement must include the receiving operator’s identification.

(6)
The recipient of any Dispatch Instruction shall immediately request clarification of the Dispatch Instruction if the recipient fails to understand its responsibility under the Dispatch Instruction.

(7)
ERCOT shall record all voice conversations that occur in the communication of Dispatch Instructions.

(8)
ERCOT shall record and file all electronic Dispatch Instructions and acknowledgements as soon as practicable after the issuance of the Dispatch Instruction.

(9)
By mutual agreement of the TSP and ERCOT, Dispatch Instructions to the TSP may be provided to the TSP’s designated Transmission Operator (TO).  In that case, issuance of the Dispatch Instruction to the TO is considered issuance to the TSP, and the TSP must comply with the Dispatch Instruction exactly as if it had been issued directly to the TSP, whether or not the TO accurately conveys the Dispatch Instruction to the TSP.

(10)
ERCOT shall direct VDIs to the Master QSE of a Generation Resource that has been split to function as two or more Split Generation Resources as deemed necessary by ERCOT to effectuate actions for the total Generation Resource for instances in which electronic Dispatch Instructions are not feasible.
16.4
Registration of ERCOT and Non-ERCOT Transmission and Distribution Service Providers

(1)
Each Entity operating as a Transmission Service Provider (TSP) or Distribution Service Provider (DSP) within the ERCOT Region, including Municipally Owned Utilities (MOUs) and Electric Cooperatives (ECs), shall register as a TSP or DSP, or both, as applicable, with ERCOT.  Any DSP operating only outside of the ERCOT Region, but within Texas (“Non-ERCOT DSP”) shall also register as a DSP, but non-ERCOT DSPs are not required to comply with sections of the Protocols relating only to operations in the ERCOT Region.  To register as a TSP or DSP, an Entity must comply with the backup plan requirements in the Operating Guides, execute a Standard Form Market Participant Agreement (using the form provided in Section 22, Attachment A, Standard Form Market Participant Agreement), designate TSP or DSP Authorized Representatives, contacts, and a User Security Administrator (USA) (per the Application for Registration as a TSP or DSP), register as a Transmission Operator (TO) or designate an existing TSP as its agent in that capacity, and be capable of performing the functions of a TSP or DSP, as applicable, as described in these Protocols. 

(2) 
Unless specifically authorized by the Public Utility Commission of Texas (PUCT) or by Section 16.5.4,
Additional Registration Obligations of Resource Entities Designated as NERC Transmission Operators,  a TO or TSP shall not own, operate, or control any Resource, and shall not submit schedules, offers or bids for any Resource



   

 (3)
DSPs operating within portions of Texas in areas where Customer Choice is in effect (including opt-in MOUs and opt-in Electric Cooperatives (ECs)) must participate in and successfully complete testing as described in Section 19.8, Retail Market Testing, before starting operations with ERCOT.
16.5.5
Additional Registration Obligations of Resource Entities Designated as NERC Transmission Operators
Any Resource Entity that is required by the North American Electric Reliability Corporation (NERC) to register as a NERC Transmission Operator shall, within 90 days of receiving notification of the need to register as a NERC Transmission Operator or within 90 days of the effective date of this Section, whichever is later, submit an executed Standard Form Code of Conduct Agreement found in Section 22, Attachment L, Standard Form Code of Conduct Agreement, including a proposed compliance plan, to ERCOT.  ERCOT shall either accept or reject the proposed compliance plan within 30 days of receipt, provided that ERCOT may, upon written Notice to the Resource Entity, extend this period up to an additional 30 days.  Upon approval of the compliance plan, ERCOT shall counter-sign the Standard Form Code of Conduct Agreement (Section 22, Attachment L).  The Resource Entity shall then commence implementation of the approved compliance plan and shall notify ERCOT when it has fully implemented its approved compliance plan.  Upon receiving such notification, ERCOT shall designate the Resource Entity as a Transmission Operator (TO) subject to all rights and duties pertaining to this designation.  Any Resource Entity that has been designated as a TO by ERCOT must comply with its compliance plan under its Standard Form Code of Conduct Agreement (Section 22, Attachment L).  A Resource Entity designated as a TO may not serve as a TO for any other Entity.  
ERCOT Nodal Protocols

Section 22

Attachment L:  Standard Form Code of Conduct Agreement

Standard Form Code of Conduct Agreement

Between

(Name of Participant)
and

Electric Reliability Council of Texas, Inc.


This Code of Conduct Agreement (“Agreement”), effective as of the___________ day of _______________,___________ (“Effective Date”), is entered into by and between [Participant], a [State of Registration and Entity Type] (“Participant”) and Electric Reliability Council of Texas, Inc., a Texas non-profit corporation (“ERCOT”).

Recitals

WHEREAS:

A.
Participant is a registered Resource Entity under the ERCOT Protocols and is registered, or has been notified of its duty to register, as a Transmission Operator with the North American Electric Reliability Corporation (NERC); and

B.
Participant seeks to be designated as a Transmission Operator as defined in the ERCOT Protocols and to obtain access to confidential or competitively sensitive information or Protected Information, as that term is defined in the ERCOT Protocols; and  

C.
Participant is not bound by a code of conduct approved by and filed with the Public Utility Commission of Texas (PUCT) pursuant to PUC Substantive Rule 25.272, Code of Conduct for Electric Utilities and Their Affiliates; and 
D.
ERCOT is obligated to maintain the confidentiality of competitively sensitive information and Protected Information, as that term is defined in the ERCOT Protocols; and

E.
It is appropriate to protect against such disclosure by way of an agreement requiring safeguards similar to those provided in the code of conduct applicable to electric utilities and their affiliates in PUC Substantive Rule 25.272;

Agreements

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, ERCOT and Participant (the “Parties”) hereby agree as follows:

Section 1. Notice.
All notices required to be given under this Agreement shall be in writing, and shall be deemed delivered three (3) days after being deposited in the U.S. mail, first class postage prepaid, registered (or certified) mail, return receipt requested, addressed to the other Party at the address specified in this Agreement or shall be deemed delivered on the day of receipt if sent in another manner requiring a signed receipt, such as courier delivery or overnight delivery service. Either Party may change its address for such notices by delivering to the other Party a written notice referring specifically to this Agreement. Notices required under the ERCOT Protocols shall be in accordance with the applicable Section of the ERCOT Protocols.

If to ERCOT:

Electric Reliability Council of Texas, Inc.

Attn: Legal Department

7620 Metro Center Drive

Austin, Texas 78744-1654

Telephone: 
(512) 225-7000

Facsimile: 
(512) 225-7079

If to Participant:

[Participant Name]

[Contact Person/Dept.]

[Street Address]

[City, State Zip]

[Telephone]

[Facsimile]
Section 2.  Definitions. 

A.
Unless herein defined, all definitions found in Chapter 25 of the rules of the Public Utility Commission of Texas (“PUCT”), insofar as they relate to PUC Substantive Rule 25.272, and all definitions and acronyms in the ERCOT Protocols shall be incorporated by reference into this Agreement. 

B.
“ERCOT Protocols” shall mean the document adopted by ERCOT, including any attachments or exhibits referenced in that document, as amended from time to time, that contains the scheduling, operating, planning, reliability, and settlement (including customer registration) policies, rules, guidelines, procedures, standards, and criteria of ERCOT. For the purposes of determining responsibilities and rights at a given time, the ERCOT Protocols, as amended in accordance with the change procedure(s) described in the ERCOT Protocols, in effect at the time of the performance or non-performance of an action, shall govern with respect to that action.
Section 3. Term and Termination.
A.
Term.  This Agreement shall commence on the Effective Date and continue until the last day of the month which is twelve (12) months from the Effective Date. After the Initial Term, this Agreement shall automatically renew for one-year terms (a "Renewal Term") unless the standard form of this Agreement contained in the ERCOT Protocols has been modified by a change to the ERCOT Protocols.  If the standard form of this Agreement has been so modified, then this Agreement will terminate upon the effective date of the replacement agreement. This Agreement may also be terminated during the Initial Term or the then-current Renewal Term in accordance with this Agreement.
B.
Termination by Participant. Participant may, at its option, terminate this Agreement at any time upon thirty (30) days’ written notice to ERCOT.  
C.
Effect of Termination and Survival of Terms.  If this Agreement is terminated by a Party pursuant to the terms hereof, the rights and obligations of the Parties hereunder shall terminate, except that Participant’s obligations under Section 5.C, and any rights and obligations of the Parties that have accrued under this Agreement prior to the date of termination, shall survive. 
Section 4. Representations, Warranties, and Covenants.

Participant represents, warrants, and covenants that Participant is registered, or has been notified by NERC of Participant’s duty to register, as a Transmission Operator pursuant to Section 500, Organization Registration and Certification, of the NERC Rules of Procedure.  Participant agrees to immediately notify ERCOT if either this registration or NERC’s representation of a need to register lapses or otherwise changes.  Participant agrees that any lapse or material change in this designation is grounds for termination of this agreement at ERCOT’s sole discretion.  
Section 5. Participant Obligations.

As a condition for the validity of Participant’s designation as a Transmission Operator under the ERCOT Protocols, and in consideration of ERCOT’s recognition of that designation, Participant agrees to adhere to the following code of conduct:

A. Functional Separation of Participant’s Transmission Operation Functions from Its Competitive Functions and Competitive Affiliates: 

(1) Except as otherwise allowed in paragraphs (2), (3), (4), or (5) of this Section, a Participant shall not allow employees, facilities, or other resources that are used to provide services for the Participant’s transmission or distribution functions to be used to provide services for Participant’s competitive functions or for an affiliate’s competitive functions unless Participant can prove to ERCOT prior to such sharing that the sharing will not compromise the public interest. Such sharing may be allowed if Participant implements adequate safeguards precluding employees or affiliates engaged in competitive functions from gaining access to confidential information or Protected Information.

(2) Participant may share officers and directors, property, equipment, computer systems, information systems, and corporate support services between its transmission operation functions and its competitive functions, or those of an affiliate, if Participant implements safeguards that ERCOT determines are adequate to preclude employees or affiliates engaged in competitive functions from gaining access to confidential information or Protected Information.

(3) An employee engaged in transmission or distribution system operations shall not be assigned to a competitive function or transferred to a competitive affiliate of Participant for a period of less than one year unless the employee does not have knowledge of confidential information.  Employees engaged in transmission or distribution system operations, including persons employed by a service company affiliated with Participant who are engaged in transmission system operations on a day-to-day basis or have knowledge of transmission or distribution system operations and are assigned to perform a competitive function of Participant or transferred to a competitive affiliate of Participant, shall not remove or use confidential property or information gained as a result of involvement in transmission and distribution system operations to the benefit of the Participant’s or affiliate’s competitive functions or to the detriment of non-affiliated electric suppliers.  Employees previously engaged in transmission or distribution functions who are assigned to a competitive function of Participant or transferred to a competitive affiliate of Participant shall sign a statement indicating that they are aware of and understand the restrictions set forth in this Section. However, employees may be temporarily assigned to an affiliate or non-affiliated utility to assist in restoring power in the event of a major service interruption or assist in resolving emergency situations affecting system reliability. Within thirty (30) days of any such temporary assignment, Participant shall report this information to ERCOT.

(4) Office space used for employees engaged in transmission operation functions shall be physically separate from that used for Participant’s or its affiliate’s competitive functions, where physical separation is accomplished by having office space in separate buildings or, if within the same building, by a method such as having offices on separate floors or with separate access, unless otherwise approved by ERCOT.

B.  Information safeguards.

(1) Participant shall not disclose confidential information, competitively sensitive information, or Protected Information that it obtains by virtue of its status as a Transmission Operator to any other party, except as authorized or required by statute, the PUCT rules, the ERCOT Protocols, or this Agreement.  Participant agrees to make its directors, officers, employees, representatives and agents aware of its obligations under this Section.  

(2) Participant shall not allow its employees engaged in competitive functions or its competitive affiliates to obtain confidential information, competitively sensitive information, or Protected Information Participant has obtained by virtue of its status as a Transmission Operator.  Information that is publicly available may be shared.

(3) Participant may disclose confidential information, competitively sensitive information, or Protected Information that it obtains by virtue of its status as a Transmission Operator to its directors, officers, employees, representatives and agents only on a “need to know” basis.  However, before disclosing this information, Participant must require the individual director, officer, employee, representative or agent, to execute a non-disclosure agreement with confidentiality provisions substantially similar to those in this Section.  

(4) If Participant authorizes or intends to authorize an agent to perform Transmission Operator functions on its behalf, Participant shall retain liability for any disclosure of confidential information, competitively sensitive information, or Protected Information that the agent obtains by virtue of this agency.

(5) Upon Participant’s termination of its Standard Form Code of Conduct Agreement with ERCOT without prior execution of any replacement agreement, Participant shall promptly destroy all confidential information, competitively sensitive information, or Protected Information that it obtains by virtue of its status as a Transmission Operator, and all copies thereof.

(6) Nothing in this Agreement shall be construed to alter the specific limitations on disclosure of confidential information in the Texas Utilities Code, the Texas Government Code, Chapter 552, Public Information, the PUCT’s substantive and procedural rules, or the limitations on the disclosure of Protected Information stated in the ERCOT Protocols.

C. Compliance Plans and Audits.

(1) Participant agrees to implement a compliance plan (attached to this agreement as Exhibit A) to achieve the objectives of this Section.  This compliance plan is subject to ERCOT review and approval in accordance with the procedures described in the ERCOT Protocols.  Participant agrees to notify ERCOT upon full implementation of this compliance plan.  This compliance plan must be updated as necessary to comply with all relevant authorities, including PUCT rules and ERCOT Protocols.  Any updates are effective only upon ERCOT approval.

(2) If Participant intends to authorize an agent to perform Transmission Operator functions on its behalf, Participant’s compliance plan must reflect that the agent has implemented safeguards which comply with this Agreement, and Participant must have received ERCOT approval of any amendments to the plan before Participant may authorize or allow the sharing with its agent of any confidential information, competitively sensitive information, or Protected Information.  

(3) Participant and any new affiliate are bound by this Agreement and the compliance plan immediately upon creation of the new affiliate. Within thirty (30) days of creation of the new affiliate, Participant shall file any update to its compliance plan that may be necessitated by the addition of the new affiliate. Participant shall ensure that any interaction with the new affiliate is in compliance with this Section.

(4) Compliance Audits. No later than one year after the date of implementation of Participant’s compliance plan, and, at a minimum, every third year thereafter, Participant shall have an audit prepared by independent auditors that verifies that Participant is in compliance with this Section. Participant shall submit the results of each audit to ERCOT within one month of the audit’s completion. 

D.  
Transmission Operator Responsibilities

Upon ERCOT’s determination that Participant has fully implemented the approved compliance plan required by Section 5(C)(1), above, Participant shall adhere to all duties of a Transmission Operator under the ERCOT Protocols and Nodal Operating Guides.   
Section 6.  ERCOT Obligations

Upon ERCOT’s determination that Participant has fully implemented the approved compliance plan required by Section 5(C)(1), above, ERCOT shall recognize Participant as a Transmission Operator.

Section 7. Breach and Remedies. 


A.
Breach. 
Participant’s failure to adhere to the code of conduct described in Section 5 above shall constitute a material breach of this Agreement. Participant agrees to promptly notify ERCOT upon discovery of any unauthorized use or disclosure of confidential information, competitively sensitive information, or Protected Information, and to cooperate with ERCOT in any reasonable way to prevent further unauthorized use or disclosure of the confidential information, competitively sensitive information, or Protected Information.
B.
Remedies.
(1)
ERCOT’s Remedies for Breach.  In the event of a breach by Participant, ERCOT may pursue any remedies ERCOT has under this Agreement, at law, or in equity, including, without limitation, injunctive relief and/or a decree for specific performance.  In the event Participant’s breach results in an unauthorized disclosure of confidential information, competitively sensitive information or Protected Information, ERCOT shall notify the PUCT of such disclosure.  In the event Participant violates this Agreement, Participant acknowledges the authority of the PUCT to take any action, including the assessment of civil and/or administrative penalties, against Participant that the PUCT would be entitled to take if Participant were a transmission and distribution utility, and Participant hereby waives any argument to the contrary.  

(2)
Participant’s Remedies for Breach.  In the event of a breach by ERCOT, Participant’s remedies shall be limited to specific performance.

 (3)
A breach of this Agreement by a Party shall not relieve either Party of the obligation to comply with the ERCOT Protocols. 

Section 8. Miscellaneous.

A.
Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and, with the exception of matters governed exclusively by federal law, shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws. Neither Party waives primary jurisdiction as a defense; provided that any court suits regarding this Agreement shall be brought in a state or federal court located within Travis County, Texas, and the Parties hereby waive any defense of forum non-conveniens, except defenses under Tex. Civ. Prac. & Rem. Code §15.002(b).

B.
Assignment.
(1)
Notwithstanding anything herein to the contrary, a Party shall not assign or otherwise transfer all or any of its rights or obligations under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed.

(2)
An assigning Party shall provide prompt written notice of the assignment to the other Party.  Any attempted assignment that violates this Section is void and ineffective.  Any assignment under this Agreement shall not relieve either Party of its obligations under this Agreement, nor shall either Party’s obligations be enlarged, in whole or in part, by reason thereof. 

C.
No Third Party Beneficiary. Except with regard to the duties of third parties who may obtain confidential information, competitively sensitive information or Protected Information, in accordance with Section 5 of this Agreement, nothing in this Agreement nor any action taken hereunder shall be construed to create any duty, liability or standard of care to any third party, (b) no third party shall have any rights or interest, direct or indirect, in this Agreement or the services to be provided hereunder and (c) this Agreement is intended solely for the benefit of the Parties, and the Parties expressly disclaim any intent to create any rights in any third party as a third-party beneficiary to this Agreement or the services to be provided hereunder.  Nothing in this Agreement shall create a contractual relationship between one Party and the customers of the other Party, nor shall it create a duty of any kind to such customers.

D.
No Waiver. Parties shall not be required to give notice to enforce strict adherence to all provisions of this Agreement.  No breach or provision of this Agreement shall be deemed waived, modified or excused by a Party unless such waiver, modification or excuse is in writing and signed by an authorized officer of such Party.  The failure by or delay of either Party in enforcing or exercising any of its rights under this Agreement shall (a) not be deemed a waiver, modification or excuse of such right or of any breach of the same or different provision of this Agreement, and (b) not prevent a subsequent enforcement or exercise of such right.  Each Party shall be entitled to enforce the other Party’s covenants and promises contained herein, notwithstanding the existence of any claim or cause of action against the enforcing Party under this Agreement or otherwise.

E.
Headings.  Titles and headings of paragraphs and sections within this Agreement are provided merely for convenience and shall not be used or relied upon in construing this Agreement or the Parties’ intentions with respect thereto.

F.
Severability. In the event that any of the provisions, or portions or applications thereof, of this Agreement is finally held to be unenforceable or invalid by any court of competent jurisdiction, that determination shall not affect the enforceability or validity of the remaining portions of this Agreement, and this Agreement shall continue in full force and effect as if it had been executed without the invalid provision; provided, however, if either Party determines, in its sole discretion, that there is a material change in this Agreement by reason thereof, the Parties shall promptly enter into negotiations to replace the unenforceable or invalid provision with a valid and enforceable provision.  If the Parties are not able to reach an agreement as the result of such negotiations within fourteen (14) days, either Party shall have the right to terminate this Agreement on three (3) days’ written notice.

G.
Entire Agreement.  This Agreement represents the Parties’ final and mutual understanding with respect to its subject matter.  

H.
Amendment. The standard form of this Agreement may only be modified through the procedure for modifying ERCOT Protocols described in the ERCOT Protocols.   Any changes to the terms of the standard form of this Agreement shall not take effect until a new Agreement is executed between the Parties.  

K.
Further Assurances.  Each Party agrees that during the term of this Agreement it will take such actions, provide such documents, do such things and provide such further assurances as may reasonably be requested by the other Party to permit performance of this Agreement.

L.
Conflicts.  This Agreement is subject to applicable federal, state, and local laws, ordinances, rules, regulations, orders of any Governmental Authority and tariffs. Nothing in this Agreement may be construed as a waiver of any right to question or contest any federal, state and local law, ordinance, rule, regulation, order of any Governmental Authority, or tariff.  In the event of a conflict between this Agreement and an applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff, the applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff shall prevail, provided that Participant shall give notice to ERCOT of any such conflict affecting Participant. 
M.
No Partnership.  This Agreement may not be interpreted or construed to create an association, joint venture, or partnership between the Parties or to impose any partnership obligation or liability upon either Party. Neither Party has any right, power, or authority to enter any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party.

N.
Construction. In this Agreement, the following rules of construction apply, unless expressly provided otherwise or unless the context clearly requires otherwise:

(1)
The singular includes the plural, and the plural includes the singular.

(2)
The present tense includes the future tense, and the future tense includes the present tense.

(3)
Words importing any gender include the other gender.

(4)
The word “shall” denotes a duty.

(5)
The word “must” denotes a condition precedent or subsequent.

(6)
The word “may” denotes a privilege or discretionary power.

(7)
The phrase “may not” denotes a prohibition.

(8)
References to statutes, tariffs, regulations or ERCOT Protocols include all provisions consolidating, amending, or replacing the statutes, tariffs, regulations or ERCOT Protocols referred to.

(9)
References to “writing” include printing, typing, lithography, and other means of reproducing words in a tangible visible form.

(10)
The words “including,” “includes,” and “include” are deemed to be followed by the words “without limitation.”

(11)
Any reference to a day, week, month or year is to a calendar day, week, month or year unless otherwise indicated.

(12)
References to Articles, Sections (or subdivisions of Sections), Exhibits, annexes or schedules are to this Agreement, unless expressly stated otherwise.

(13)
Unless expressly stated otherwise, references to agreements, ERCOT Protocols and other contractual instruments include all subsequent amendments and other modifications to the instruments, but only to the extent the amendments and other modifications are not prohibited by this Agreement.

(14)
References to persons or entities include their respective successors and permitted assigns and, for governmental entities, entities succeeding to their respective functions and capacities.

O.
Multiple Counterparts.  This Agreement may be executed in two or more counterparts, each of which is deemed an original but all constitute one and the same instrument.

SIGNED, ACCEPTED AND AGREED TO by each undersigned signatory who, by signature hereto, represents and warrants that he or she has full power and authority to execute this Agreement.

Electric Reliability Council of Texas, Inc.:

By: ______________________________

Name: ____________________________

Title: _____________________________

Date: _____________________________

Participant:

By: ______________________________

Name: ____________________________

Title: _____________________________

Date: _____________________________

Market Participant Name: ____________________________________________________

Market Participant DUNS: ____________________________________________________

�Please note NPRR190 also propose modifications to Section 6.5.7.8. 
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