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	Comments


This NPRR provides exemptions that are not defensible because they are:

· Inconsistent with Dodd Frank Discussions that require entities to have minimum competency, risk management and capitalization requirements;

· Inconsistent with how Emergency Response Service is used;

· Inconsistent with requirements imposed by ERCOT on other Market Participants.

We urge stakeholders to reject this NPRR in its entirety. If it moves forward, other entities that are consistently due monies from ERCOT should be treated similarly, with modifications of the Protocols to allow zero credit and collateral requirements as well as reduced risk management and auditing requirements under Section 16 of the Protocols.

Reasons for rejection are as follows:

Similarly Situated Entities are not Provided with Collateral / Min Capitalization Exemption

The reasoning provided by ERCOT for the proposed changes in the discussions at the Credit Work Group (CWG) on 2/27/13, and at the Protocol Revision Subcommittee (PRS) on 2/21/13, was that ERS entities are always net creditors to ERCOT, meaning that they only get paid by ERCOT.  Similar arguments could be made about QSEs with a net load and generation positions that result in payments from ERCOT to the QSE, or QSEs with load and generation equally matched, or QSEs with only generation positions in Real-Time.  In each of these instances, entities that are similarly situated in terms of being owed monies from ERCOT are required to adhere to minimum capitalization requirements and to post significant collateral. Further they are subject to audit scrutiny and must annually stipulate to the fact that their employees are trained for the duties they perform under Section 16 of the Protocols. 
ERS is Used Only in Emergency Situations, Therefore Default & Failure to Provide has Credit & Reliability Implications
In the Introduction to the NPRR, ERCOT states that:

The collateral, capitalization, and various other related requirements in Sections 16.11 and 16.16 should not apply to ERS-only QSEs because their participation in ERS does not expose ERCOT to any significant risk of default.

The risk of default for Emergency Response Service (ERS) providers actually goes beyond a typical credit default, because default from such a provider during the contract period would leave ERCOT without a service that ERCOT has repeatedly stated is needed for reliability.  If this assessment is correct, that the ERS Service is a reliability service so critical during Energy Emergency Alert conditions as to protect the system from firm load shed, then such a default condition could be perceived as placing the interconnection into jeopardy.  In the ERS Procurement Guide, “Technical Requirements and Scope of Work
” for the February – May 2013 procurement period, ERCOT States: 
(1) ERS is an emergency response service, designed to be deployed by ERCOT as an operational tool under Energy Emergency Alert (EEA) Level 2.
  ERS is designed to decrease the likelihood of the depletion of ERCOT operating reserves and of the need for ERCOT to order firm Load shedding, which is EEA Level 3.  ERCOT will also deploy ERS Resources immediately following an EEA Level 3 instruction if ERCOT System conditions do not allow time for ERCOT to deploy ERS prior to firm Load shedding.

Default by an ERS provider, or nonperformance during an event could potentially create risk for other Market Participants, but the ERS provider would not have any risk and the only penalty would potentially be a reduced payment for the contract period and suspension from the Program for subsequent contract periods.  Moreover, because the financial position of the applicant is not known to other Market Participants—because screening for and adherence to minimum capitalization requirements would be removed by the exemptions proposed in this NPRR, there is no guarantee that the entity would have the ability to continue to provide the service throughout the contract period—and no recourse for ERCOT (or other Market Participants) if it did not—partly because the reporting of the “adverse change” condition in Section 16 would be removed in this NPRR.  Thus, the relationship between the QSE for the ERS Provider and the ERS Provider, as well as the standing of the QSE itself is removed from the purview of ERCOT by the proposed exemption from ERCOT Protocols Section 16.16.
Procurement Requirements and Minimum Participation Requirements for ERS are not Public—Thus the Ability of Entities to Provide Services upon which ERCOT Relies are not Evaluated
Emergency Response Service (ERS) is not a competitive market in that it is not cleared with a market mechanism. Entities are “paid as offered” and providers are chosen by a process wherein, “ERCOT may reject any offer it determines to be unreasonable or outside the parameters of an acceptable offer.  ERCOT has posted a document
 to the ERS Web Page describing the criteria it will use in determining ERS Standard Contract Term cost limits and reasonableness of offers.”  
ERCOT is authorized under PUCT Substantive Rules 25.507(b) to spend up to $50 million per calendar year on ERS.  However, the reasoning for this NPRR suggests that entities are not able to meet the minimum capitalization requirement, which in Section 16.16.1(c) is $500,000.  
ERS Allows Participation by ERS Generators, Thus If NPRR 519 Moves Forward, it Should be Expanded to All Generators that are Net Creditors to ERCOT

Section J discusses participation in the ERS Program by generators. Section J(1) states:
(3) During the offer submission process, QSEs, using the ERS Submission Form, must designate each ERS Generator as one of the following ERS Generator types:

a. A Self-Serving ERS Generator.  A generator should receive this designation if it will be generating power during any hours outside of ERS deployments or test events.  QSEs must also submit the following for a Self-Serving ERS Generator, consistent with its availability requirements:

i. A declared self-serve value, in MW, representing the amount of native Load that the generator will serve.

ii. A declared injection capacity, in MW, representing the amount of energy that the generator will inject to the ERCOT System during hours outside of ERS events or ERCOT unannounced tests.  

b. A Non-Self-Serving ERS Generator.  A generator should receive this designation if it will be metered at zero generation for all hours except those that include self-testing, ERCOT unannounced testing, or ERS deployment events.

Note that NPRR 451, and hence now the ERCOT Protocols define an ERS Generator as follows
Emergency Response Service (ERS) Generator
Either (1) an individual generator contracted to provide ERS which is not a Generation Resource or a source of intermittent renewable generation and which provides ERS by injecting energy to the ERCOT System;, or (2) an aggregation of such generators.
As the Protocol definition of a Generation Resource includes all Resources except Non-Modeled Generators, ERS Resources must be Non-Modeled Generators.  The only stipulation on a Non-Modeled generator is that it be of less than 10MW in size.  ERS allows aggregations of such generators of unlimited size.  Thus, this NPRR potentially provides no protection for the market from hundreds of MW of ERS provided through ERS generators that do not have to comply with the capitalization and collateral requirements applied to other generators of similar MW size. This would appear to raise issues of a “level playing field.”  If this NPRR moves forward, we request that QSEs with Generation Resources that are net creditors to ERCOT on a consistent basis be provided with an exemption from collateral, risk management, and minimum capitalization requirements. As such generators are net creditors to ERCOT, under the logic that net creditors pose little to no risk, similar treatment should be extended to similarly situated entities.
Also of interest, the February – May 2013 ERS Procurements for the ERS Program show that hundreds of MW of ERS was procured.  (See ERCOT Posted Reports below.)  Further, ERCOT has stated that it intends to expand ERS by introducing a Weather Sensitive Load Pilot that will further broaden the scope and the potential risks raised above.  
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Capitalization & Collateral to Comport with Dodd Frank was Discussed for Over a Year

The ERS Program has been in place for several years—most notably the Program was in place during the timeframe in which the changes in Section 16 of the Protocols were developed to comport with the Dodd-Frank language.  Development of the NPRRs that codified the Dodd -Frank requirements in the ERCOT Protocols lasted well over a year. The issue of ERS-Only QSEs was not raised by any entity during this process.  There was ample time for these issues to have been raised during the negotiated settlement processes that resulted in the language in Section 16.  

Section 16.16 Requirements Should Apply to ERS Providers

This NPRR proposes to exempt ERS-Only QSEs from the requirements in Section 16.16.

Risk Management, credit and collateral requirements exist to ensure that entities participating in ERCOT markets have the sophistication and skills to ensure that the risks they take on are appropriate for their activities.  
Exemption of ERS-Only QSEs from Section 16.16 removes them from having to comply with requirements that would appear to be relevant. Section 16.16.1 stipulates that all Counter parties “must satisfy, and at all times remain in compliance with”:

· 16.16.1(1)(a) Expertise in Markets, wherein, “All employees or agents transacting in ERCOT markets pursuant to the ERCOT Protocols have had appropriate training and/or experience and are qualified and authorized to transact on behalf of the Counter-Party.” 
· 16.16.1(1)(b) Market Operational Capabilities, wherein “Counter-Party has appropriate market operating procedures and technical abilities to promptly and effectively respond to all ERCOT market communications.”
· 16.16.1(1)(c) which allow minimum capitalization requirements of $500,000 of tangible net worth.

Why would we exempt ERS QSEs from these requirements? Why would ERCOT allow any entity to provide a service that is only used during Energy Emergency Alert events that does not comport with at least these minimum standards?

If, despite the arguments made in these comments, this NPRR moves forward, ERS-Only QSEs should have to stipulate to 16.16.1(1)(a), 16.16.1(1)(b), and meet a minimum capitalization requirements of $500,000 of tangible net worth.  

Section 16.16  continues to require reporting for adverse change.  This NPRR explicitly exempts ERS-Only QSEs from reporting material change. (See NPRR proposed language 16.17(4)(b). ) Why do ERS providers get an exemption from reporting a material change? Presumably the providers do not meet even the capitalization requirements of $500,000 discussed above (if they did, why would an exemption be required?). Thus, and adverse material change would seem to be all the more relevant--because a smaller base of capitalization, would be negatively impacted by much smaller changes than a well capitalized entity. Thus, it would appear that reporting of a material adverse change would take on even more importance than it would from Counter-Parties that meet the capitalization requirements. 

Section 16.16 requires QSEs to stipulate that their employees have knowledge of Risk Management practices and subjects QSEs to verification of their Risk Management Framework.  It appears inconsistent to remove these requirements from any entity participating in the ERCOT Market—particularly entities whose products are used only in emergencies.
Proposed NPRR 519 16.17(3) would allow ERCOT to determine “that the [ERS-Only] QSE has addressed all financial risk to ERCOT’s satisfaction…”  What risks? What constitutes meeting ERCOT’s satisfaction? What will ERCOT be looking at to determine that there is no risk posed by the entity?  Is the determination solely on the fact that ERS providers are net creditors? 

Additionally, ERCOT provides that such determination can be made within five days.  Is this sufficient time for ERCOT to gather the facts to determine that the providers are financially sound and knowledgeable about the requirements to provide the service?

Validation of Proposed NPRR 519 16.17(4)  

How will ERCOT enforce this provision? This seems like a risk free option for the ERS providers. If the ERS-Only QSE suddenly chooses to participate in the DAM, RTM, or CRR Auction, they can violate the ERS-Only QSE status and the only “penalty” is to have to comport with the requirements imposed on other Market Participants.  At a minimum, the ERS-Only QSE should be terminated from the ERS Program for the duration of the then-Active Contract Period and be subject to suspension from subsequent periods. 

Weather Sensitive Loads (WSLs) Will Expand ERS

ERCOT proposes to expand ERS with the WSL Pilot, further eroding the fundamental credit and capitalization standards to which the rest of the market must adhere.
If this NPRR moves forward, QSEs with Generation Resources that are consistently net creditors to ERCOT should be exempted from the requirements in Section 16.16.  However, our preference is that this NPRR be rejected in its entirety.

	Revised Proposed Protocol Language


None.
� http://www.ercot.com/services/programs/load/eils


� Protocols Section 6.5.9.4.2 (3).


� Emergency Response Service Technical Requirements & Scope of Work Standard Contract Term February 1, 2013 through May 31, 2013. Section C. “Overview and Description of Service.”


� “Process for Determining Cost Limits and Reasonableness of Offers,” located under the Forms & Supporting Documents heading at the ERS Web Page.


� Protocols Section 8.1.3.1.3.2(b).


� Exceptions to the “all hours” rule are listed in Protocols Section 8.1.3.1.3.2(d)(2).
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