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To:

Human Resources and Governance (HR&G) Committee
From:

Bill Magness, ERCOT Vice President, General Counsel and Corporate Secretary
Date:

November 5, 2012
Re:  
Review of Requested Bylaws Amendments

Representatives of two ERCOT members have approached ERCOT Legal staff to propose particular amendments to the ERCOT Bylaws.  We requested this item be placed on the HR&G agenda in order to identify the proposed changes to the Committee, and to review the approach to proposals to amend the Bylaws taken the Committee in its recent consideration of the issues.

At the June 11, 2012 HR&G Committee meeting, the Committee performed, as required by the Committee’s Charter, its annual review of ERCOT’s Articles of Incorporation, Bylaws and Board Policies and Procedures.  As the Committee is aware, changes to the ERCOT Bylaws are not effective until approved by the ERCOT Board of Directors, the corporate membership of ERCOT, and the Public Utility Commission of Texas.

In June 2012, the Committee affirmed its decision, made in October 2011, to defer undertaking the process to change the Bylaws until after the 2013 legislative session.  The Committee’s decision in 2011 came after consideration of potential Bylaws changes by the HR&G Committee Task Force on Governing Documents.  In 2011, the Task Force concluded that, since legislative action in 2013 could require amendment of the Bylaws, pending changes should not be processed until after the legislative session ends in mid-2013.

If the Committee maintains its position that Bylaws amendments should not be processed until after the 2013 legislative session, ERCOT Legal will develop a list of proposed changes and bring them to the Committee’s attention at its first meeting after the legislative session.  Alternatively, if the Committee decides to act on either or both of the proposals included with this memorandum, ERCOT Legal can prepare those amendments for action by the ERCOT Board.

The proposed amendments are provided on the following page.  Each one includes: (a) the proposed language change, shown as a markup (in bold and underlined text) of the existing Bylaws; (b) the identity of the party proposing the amendment; and (c) a summary explanation of the purpose of the amendment, provided by the party proposing the amendment.

I look forward to discussing these matters with you at the November 12, 2012 HR&G Committee meeting.
Requested Amendments to the ERCOT Bylaws
1.
Amend ERCOT Bylaws, Article 5 (Technical Advisory Committee), Subsection 5.1(c).
(c) Fifty-one percent (51%) of the eligible, Seated Representatives of TAC shall constitute a quorum for the transaction of business; and abstentions do not affect calculation of a quorum. Affirmative votes of: (i) two-thirds of the Eligible Voting Representatives of TAC; and (ii) at least 50% of the total Seated Representatives shall be the act of TAC. For purposes of voting on TAC, TAC representatives who are not present or abstain from voting shall not have their votes included in the total number of votes from which the requisite percentage of affirmative votes is required for action.
The amendment was proposed by Mr. Clayton Greer (Morgan Stanley), who provided the following explanation for the proposal:

 

The reason for this change is that the current language effectively turns the vote of someone who is not present to a "No" vote when the calculation is made for passage.  We could actually have a quorum present, but not have the ability to pass a single voting item due to the procedure.  The change will revise these votes to the same effect as a vote of "abstain," which is done in other bodies.

2.
Amend ERCOT Bylaws, Article 4 (Board of Directors), Subsection 4.3(a)(4).

(a) Selection of Market Participant Directors and Segment Alternates: ... 

(4)
Each Market Participant Director and each Segment Alternate, except as provided above for the Commercial Consumer Director, must be an employee of a Member, or a company which directly or indirectly controls Member. Unless otherwise provided in these Bylaws, if an employee of a Member or a company which directly or indirectly controls Member is elected or appointed to serve on the Board, such person is only eligible to serve in such capacity so long as he or she is an employee of the same Member, controlling entity or organization as he or she was at the time of such election or appointment. 

The amendment was proposed by Mr. Vanus Priestley (Macquarie), who provided the following explanation for the proposal:

The current bylaws prohibit members of the Independent REP and Independent Power Marketer segment with common corporate structures to participate on the ERCOT Board.   Specifically section 4.3(a)(4) limits market participant directors to "employees" of a member.  Currently the Independent Generator and Investor Owned Utility Segments have provisions in the bylaws that allow their representatives to be employees of a controlling company.  The bylaws change provided will expand that ability to the Independent REP, and Independent Power Marketer segments.  Evident by the fact that it does not apply to Independent Generators and Investor Owned Utilities, the limitation does not appear to have a specific purpose.
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