DRAFT

Market Participation Requirements

1) General.  Capitalized terms are as defined in the Protocols unless otherwise defined.
2) Changes.  Changes to this document must be reviewed by TAC and approved by the ERCOT Board of Directors.  

3) Market Participation Criteria.  In order to participate in the ERCOT Real Time, Day Ahead and Congestion Revenue Right (CRR) markets, in addition to satisfying any other eligibility requirements set forth in the ERCOT Protocols, each Counter-Party must satisfy, and at all times remain in compliance with, the following requirements: 

A.  Expertise in Markets.  All employees or agents transacting in ERCOT markets provided pursuant to the ERCOT Protocols have had appropriate training and/or experience and are qualified and authorized to transact on behalf of the Counter-Party.  
B. Operational Capabilities.  Counter-Party has appropriate operating procedures and technical abilities to promptly and effectively respond to all ERCOT communications.  

C. Capitalization.  Counter-Party, or an acceptable guarantor, shall maintain minimum capital as follows:
1. For Counter-Parties seeking authorization to participate or participating in all ERCOT markets: a) $10 million in total assets, or b) $1 million in i) Unencumbered Assets for unrated Cooperatives and Municipal systems or ii)Tangible Net Worth for all other Entities, each as defined in the ERCOT Creditworthiness Standard; or
2. For Counter-Parties seeking authorization to participate or participating in all ERCOT markets except for CRR markets: a) $5 million in total assets, or b) $500,000 in i) Unencumbered Assets for unrated Cooperatives and Municipal systems or ii) Tangible Net Worth for all other Entities, each as defined in the ERCOT Creditworthiness Standard.  
To fulfill the capitalization requirement by means of either C. 1 or C. 2 above, a Counter-Party must provide a) audited financial statements of the Counter-Party or its guarantor in accordance with ERCOT Protocol Section 16.11.5(1) and b) if appropriate, a guarantee on one of the standard form documents approved by the ERCOT Board.  

Regardless of whether the Counter-Party or an acceptable guarantor meets the capitalization criteria in either C. 1 or C. 2 above, ERCOT may nevertheless require the Counter-Party to meet the capitalization criteria by posting an Independent Amount in the event that the Counter-Party or a guarantor has a material adverse change in conjunction with or subsequent to the most recent audited annual or unaudited quarterly financial statements.  The determination of a whether a change is material is solely within ERCOT’s discretion.  Changes that may be considered material include, but are not limited to:

· A qualified audit opinion;

· Material criminal or civil litigation;

· Being placed on credit watch with negative implications by any ratings agency;

· A report of a quarterly, semi-annual or annual loss or a decline in earnings of ten percent or more compared to comparable prior year period;

· Bankruptcy, dissolution, merger or acquisition of the Counter-Party; or

· Any other material change in financial status that could adversely affect Counter-Party’s compliance with the capitalization criteria.

In the event a) audited financial statements do not meet the requirements in C. 1 or C. 2 above or b) there has been a material adverse change in the financial condition of the Counter-Party or acceptable guarantor in conjunction with or subsequent to the most recent audited annual or unaudited quarterly financial statements, Counter-Party will provide an Independent Amount in the form and amount necessary to participate in the ERCOT markets as follows:

1. For Counter-Parties seeking authorization to participate or participating in all ERCOT markets, $500,000 Independent Amount.
2. For Counter-Parties seeking authorization to participate or participating in all ERCOT markets except for the CRR market, $200,000 Independent Amount.  
 For purposes of the Market Participant Capitalization Criteria, ERCOT will deem a Counter-Party that is or is applying to be a CRR Account Holder as having a desire to participate in all ERCOT markets.
Financial Security posted in respect of ERCOT Market Participation Capitalization Criteria is not available to a Counter-Party to satisfy any Financial Security or other credit requirements of ERCOT but is fully available to ERCOT in the event of the Counter-Party’s Payment Breach or Default.  

The Independent Amount may be established as follows:

1. Counter-Party shall provide the required Independent Amount by posting with ERCOT Financial Security in the form of a) cash, b) an unconditional, irrevocable letter of credit on the standard form document approved by the ERCOT Board or c) a surety bond on the standard form document approved by the ERCOT Board.
2. As needed,  ERCOT shall either: 
a. deduct the Independent Amount from Financial Security or other funds held for a Counter-Party pursuant to ERCOT Protocol Section 16.11 in conjunction with its activities in the ERCOT market and designate it as the Independent Amount; or
b. notify the Counter-Party of the amount by which its Financial Security must be increased for the Independent Amount and allow it: 
1. Until 1500 on the second Bank Business Day from the date on which ERCOT delivered the Notice to increase its Financial Security if ERCOT delivered its Notice before 1500; or 
2. Until 1700 on the second Bank Business Day from the date on which ERCOT delivered Notification to increase its Financial Security if ERCOT delivered its Notice after 1500 but prior to 1700.  ERCOT shall notify the Counter-Party’s Authorized Representative(s) and Credit Contact if it has not received the required security by 1530 on the Bank Business Day on which the security was due; however, failure to notify the Counter-Party’s representatives or contact that the required Financial Security was not received does not prevent ERCOT from exercising any of its other rights under this Section.

Any non-payment of the Independent Amount is considered a Payment Breach pursuant to ERCOT Protocol Section 16.11.6, Payment Breach and Late Payments by Market Participants.   ERCOT may use any of the remedies provided in ERCOT Protocol Section 16.11.6 to collect the Independent Amount for each Counter-Party.
4) Risk Management Capabilities.  Each Counter-Party shall maintain an appropriate, comprehensive risk management framework with respect to the ERCOT markets in which the Counter-Party transacts or wishes to transact.  
ERCOT may review documentation supporting Counter-Party’s risk management capabilities as part of its processes for verifying the implementation of a Counter-Party risk management framework as described in Section 6.    
5) Annual Certification.  Each Counter-Party must attest to its ongoing compliance with the minimum participation requirements set forth in Section 3 above by submitting to ERCOT Credit annually a notarized officer’s certificate, signed by an officer or executive with authority to bind the Counter-Party, in the form of Attachment A to this document, certifying that the Counter-Party is in compliance with each of the Market Participation Criteria and agrees to procedures for verification of risk management capabilities as described in Section 6.  
The certificate must be received by ERCOT no later than 120 days after the close of the fiscal year of the Counter-Party or its guarantor.  ERCOT may extend the period for providing the certificate on a case-by-case basis. 
For new entry Counter-Parties, the certificate must be received by ERCOT prior to participation in any ERCOT markets.

A Counter-Party shall inform ERCOT within one (1) Business Day if it has experienced a material adverse change that would make its most recent Annual Certification inaccurate.  
6) Verification of Risk Management Framework.   ERCOT may periodically perform or cause to be performed procedures to assess the risk management framework of Counter-Parties, including its implementation.  
ERCOT may retain a third party either to assess the sufficiency of the Counter-Party risk management framework or to provide guidance and advice as to what constitutes appropriate content with respect to generally accepted risk management practices in the energy trading industry, commensurate and proportional in sophistication, scope and frequency to the volume of transactions and the nature and extent of risk taken by the Counter-Party.  ERCOT may assess a fee to Counter-Parties for all or part of the costs of verification services provided by a third party.  
ERCOT may, in its sole discretion, identify the nature and scope of generally accepted risk management processes in the energy trading industry by which Counter-Party risk management frameworks will be assessed.   Key elements will include, but may not be limited to:
1. The risk management framework is documented in a risk policy addressing market and credit risks that has been approved by a market participant’s risk management function which includes appropriate corporate persons or bodies that are independent of the market participant’s trading functions, such as a Risk Management Committee, a designated risk officer, a market participant’s Board or Board committee, or, if applicable, a Board or committee of the market participant’s parent company..
2. A Counter-Party maintains an organizational structure with clearly defined roles and responsibilities that segregate Front, Middle and Back Office functions to as high a level as practical.
3. A Counter-Party’s Delegations of Authority specify the transactions into which traders are allowed to enter.
4. A Counter-Party ensures that traders have adequate training and experience relative to their Delegations of Authority in systems and the markets in which they transact.
5. As appropriate, a Counter-Party has risk limits in place to control risk exposures.
6. A Counter-Party has reporting in place to ensure risks are adequately communicated throughout the organization.
7. A Counter-Party has processes in place for independent confirmation of executed transactions.
8. A Counter-Party performs a periodic valuation or mark-to-market of risk positions, as appropriate.
Upon request, a Counter-Party will submit to ERCOT, or a third party acting on ERCOT’s behalf, such documentation as is necessary to provide evidence of the sufficiency and implementation of its risk management framework.  Such information may include, but not be limited to, risk policies, organizational charts, Delegations of Authority, training records, risk limit structure, reporting frameworks, and relevant procedures, all in a level of detail acceptable to ERCOT.  ERCOT or its agent may request that Counter-Parties provide explanations of how their risk management framework conforms to the risk management standards noted above.   Requested information and documents must be made available for review by ERCOT, or a third party acting on ERCOT’s behalf, within ten Business Days after Notice of the request.  ERCOT will provide Counter-Party Notice of inadequate or untimely documentation and will give Counter-Party five Business Days to cure.  At ERCOT’s sole discretion deadlines may be extended on a case-by-case basis.
In addition, Counter-Parties will support the verification process by, among other things, making their personnel available for interviews, permitting on-site observation of trading activities and risk management processes and procedures, and providing written responses to inquiries in order to bring additional clarification on a timely basis.  
ERCOT will perform procedures to verify risk management capabilities at least annually for any Counter-Party if that Counter-Party or its guarantor is a) ineligible for unsecured credit under the ERCOT Creditworthiness Standard and b) has had exposure in CRR Obligations in ERCOT CRR markets during the year preceding the date of the Annual Certification. Notwithstanding the above, ERCOT will perform risk management capability verification procedures on other Counter-Parties at its sole discretion. 
Upon completion of review, ERCOT will notify Counter-Party whether or not any material deficiencies were noted.    If material deficiencies exist, ERCOT may, in its sole discretion, establish in consultation with the Counter-Party, a remediation plan for any deficiencies.  The remediation period allowed for specific deficiencies should be consistent with the severity of those deficiencies and may have incremental deadlines.   The total remediation period will not exceed 90 days.    

Risk management deficiencies remaining beyond the ERCOT-defined remediation periods constitute a material Breach under the Counter-Party’s Standard Form Market Participant Agreement.  Upon a material Breach, ERCOT may, in addition to any other rights or remedies ERCOT has under any agreement, these Protocols or at common law, suspend any or all future activities in the ERCOT market, pending remediation of deficiencies.   
Participation in ERCOT markets is contingent on verification by ERCOT, or by a third party acting on ERCOT’s behalf, that the proposed measures have been implemented.  
If a Counter-Party provides evidence that its risk management framework has been deemed sufficient for transacting in another US RTO/ISO market, ERCOT may waive undertaking further verification processes.  

A Counter-Party shall submit any documentation associated with the verification process as Protected Information and ERCOT and any third party retained by ERCOT will treat such documentation in accordance with the procedures for Protected Information under ERCOT Protocol Section 1.3.  
Exceptions.   ERCOT may, in its sole discretion, waive the requirements under this document.  

ATTACHMENT A

ERCOT MINIMUM PARTICIPATION REQUIREMENTS
ANNUAL OFFICER CERTIFICATION FORM
	Counter-Party Name:  __________________________________________ (“Counter-Party”)


I, _____________________________________________ a duly authorized officer of Counter-Party, understanding that Electric Reliability Council of Texas, Inc. (“ERCOT”) is relying on this Certification as evidence that Counter-Party meets the minimum participation requirements set forth in the ERCOT Other Binding Document “Market Participation Requirements”, hereby represent that I have full authority to bind the Counter-Party and further certify and represent the following:

1.  Expertise in Markets.  All employees or agents transacting in ERCOT markets provided pursuant to the ERCOT Protocols have had appropriate training and/or experience and are qualified and authorized to transact on behalf of the Counter-Party.  

2. Operational Capabilities.  Counter-Party has appropriate operating procedures and technical abilities to promptly and effectively respond to all ERCOT communications.
3. Capitalization.  Counter-Party has read and agrees to the capitalization requirements as detailed in Section 3.C of ERCOT Other Binding Document “Market Participation Requirements”.  
4. Risk Management Capabilities.  Counter-Party maintains an appropriate, comprehensive risk management framework with respect to the ERCOT markets in which the Counter-Party transacts or wishes to transact.
5. Verification of Risk Management Capabilities.  Counter-party has read and agrees to the requirements for verification of risk management capabilities as detailed in Section 6 of ERCOT Other Binding Document “Market Participation Requirements”.  
Risk management capability verification processes undertaken by ERCOT or a third party acting on ERCOT’s behalf are by necessity limited in scope and nature and cannot address their appropriateness or sufficiency with respect to the full range of risks that may face a Counter-Party or that all such capabilities and controls are in fact operating as purported.  In performing an assessment of risk management capabilities ERCOT or its agent rely on the assertions and documentary evidence produced by the Counter-Party, and accept no liability for the consequences of insufficient implementation or effectiveness in mitigating risks of the Counter-Party or the impact of risks upon the financial strength of the Counter-Party with respect to ERCOT or other ISO/RTO-administered markets.  

Date:____________________________

 
         _____________________  










Signature







Print Name:  _______________________________







Title:
         _______________________________

Subscribed and sworn before me _______________________ a notary public in the State of __________________in and for the County of ________________, this ____ day of ________, 20__.

_____________________________

(Notary Public Signature)

My commission expires:
  ____/____/____

�While currently drafted as an Other Binding Document, a final format has not been selected.   The requirements may be captured in the Protocols through an NPRR or as an Other Binding Document





