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APPLICATION FOR APPROVAL OF POST-GO-LIVE UTILIZATION 
OF THE TEXAS NODAL MARKET IMPLEMENTATION SURCHARGE 
COMES NOW, Electric Reliability Council of Texas, Inc. (“ERCOT”), and, pursuant to P.U.C. Subst. R. § 25.363, P.U.C. Proc. R. § 22.252 and the Public Utility Commission of Texas’ (“Commission”) Orders in Docket Nos. 32686
 and 36851,
 respectfully submits this application for Commission approval of post-go-live utilization of the proceeds generated by the Texas nodal market implementation surcharge (“Nodal Surcharge”).
I.  INTRODUCTION
In this Application, ERCOT requests the Commission approve the use of previously approved Nodal Surcharge revenues to pay for expenses associated with the transition to the nodal market that ERCOT will incur after the planned December 1, 2010 nodal market go-live date (“Post-Go-Live Charges”).
  As detailed herein, ERCOT makes this request for two reasons.
First, use of Nodal Surcharge revenues has, to date, been limited to funding expenses leading up to the go-live date for the nodal market.  While the Post-Go-Live Charges ERCOT identifies herein are all directly related to the nodal market transition, the Commission’s prior orders approving the Nodal Surcharge did not explicitly address using any of the surcharge revenues to fund expenses incurred after December 2010.  It is consistent with the Commission’s prior orders for any change in the timing of the use of the Nodal Surcharge to be presented to the Commission for approval.
Second, ERCOT’s proposal will enable it to effectively manage the transition to the nodal market in 2011 without increases in either the Nodal Surcharge or the ERCOT System Administration Fee.  The overall cost of the nodal implementation program is running well below the budgeted amount approved in 2009.  If Nodal Surcharge revenues are used in 2011 as requested, ERCOT estimates that the overall nodal program cost will still come in approximately $92.5 million under the 2009 budget amount.  ERCOT believes that the use of a fixed amount of the proceeds of the Nodal Surcharge in 2011 makes good business sense, because it will ensure adequate funding for specific tasks associated with the post-go-live stabilization of the nodal market, but will achieve that goal without increasing any of the ERCOT fees currently in effect.  Moreover, ERCOT’s proposal is consistent with project management practices used on other major technology-driven projects, where the project continues to accumulate costs for a period after the initial go-live date to ensure new systems and processes operate as intended for an extended period in a production environment.

II.  POST-GO-LIVE NODAL MARKET TRANSITION ACTIVITIES
AND THE USE OF NODAL SURCHARGE REVENUES
Immediately following nodal market implementation on December 1, 2010, ERCOT expects to be engaged in numerous activities related to the shift from the zonal to the nodal market.  These activities primarily include:

· Stabilization of nodal market systems as they are tested in real world market situations;
· Implementation of hardware and software licensing and maintenance arrangements related to the new systems and equipment essential to nodal operations;
· Assessment of initiatives placed in the “parking deck” during nodal implementation, including development of technical and operational requirements for completing them;

· Implementation of improved nodal system solutions (and necessary workaround processes) that were deferred until after achievement of nodal market go-live; and
· Completion of work necessary to decommission zonal systems and related equipment.

Certain of these activities involve one-time actions that will be completed in 2011 (e.g., systems stabilization); others involve recurring activities that ERCOT expects to fund from its base operating budget after the immediate post-go-live period in 2011 (e.g., hardware and software licensing and maintenance).  All of these activities require appropriate planning and adequate funding in 2011 to ensure that the major investment Texas has made in the nodal market has the best possible chance of succeeding in the period immediately following go-live.


In recognition of these expected post-go-live activities, the ERCOT Board of Directors (“ERCOT Board”) discussed the merits of using a portion of the previously approved nodal program budget to fund them.  In particular, the Board discussed the use of the discretionary reserve funds included in the nodal program budget (“Board Discretionary Fund”) for post-go-live purposes.  Pursuant to direction from the Board at its September 21, 2010 meeting, ERCOT management developed a post-go-live project proposal and budget, which was presented to the ERCOT Board at its October 19, 2010 meeting.  ERCOT management’s project proposal requested that approximately $25.2 million of Board Discretionary Fund (which totaled $117.7 million as of October 1, 2010) be used to fund Post-Go-Live Charges, in the following categories:

	Proposed Post-Go-Live Charges by Category 
	Amount ($000s)

	System Stabilization
	$ 11,264

	Hardware and Software Systems Licenses and Maintenance
	      7,820

	Parking Deck Initiatives
	      3,250

	Improved System Solutions and Workaround Processes
	      2,550

	Decommissioning Zonal Systems
	         307

	Total
	$  25,191


At its October 19, 2010 meeting, the ERCOT Board approved two resolutions authorizing use of a combined total of $25.2 million of Board Discretionary Funds for the Post-Go-Live Charges, as requested by ERCOT management.

The ERCOT Board’s October 19, 2010 action represented the first time the ERCOT Board authorized use of the Board Discretionary Fund since its inception.  Since the Commission’s approval of the current Nodal Surcharge in October 2009, ERCOT has consistently worked to control the cost of completing the nodal market implementation.  As of the date of this Application, due to these cost-containment measures, ERCOT estimates that the total cost to achieve nodal go-live, including debt financing, will be approximately $526.1 million.
  At the direction of the Commission and the ERCOT Board, the nodal program staff directs all unexpended budgeted amounts for nodal activities resulting from these cost-containment measures to the Board Discretionary Fund on a monthly basis.  Due to this practice, the balance of the Board Discretionary Fund has significantly increased, from the initial $58.6 million budgeted amount, to an estimated $117.7 million as of October 1, 2010.

While ERCOT is confident that the costs to deliver the nodal market on December 1, 2010 will be well below the maximum amount authorized by the Commission in Docket No. 36851, ERCOT recognizes that the first several months of nodal operations after go-live on December 1, 2010, will generate significant expenses associated with the nodal transition.  Once the market is operational, ERCOT emphasizes that there will be no difference between ERCOT operations and nodal operations - the nodal market is the ERCOT market as contemplated by the Public Utility Regulatory Act (“PURA”), Commission rules and policies, and the Nodal Protocols.  However, as a result of this significant market transition, ERCOT will need to execute specific activities directly related to the move to nodal systems and procedures.  The experience of other system operators that have made market transitions similar to ERCOT’s indicates that ERCOT should be prepared to address numerous challenges in the immediate period following nodal go-live.  In this Application, ERCOT seeks approval of the use of Nodal Surcharge revenues to fund that need in a manner that is prudent operationally and financially for ERCOT, and will not require an increase in the fees that fund ERCOT activities in 2011.

The use of the Nodal Surcharge to fund Post-Go-Live Charges will result in additional expenditures to complete nodal implementation, which will, in turn, require ERCOT to collect more from the Nodal Surcharge than it would have if expenditures funded by the surcharge ceased at nodal go-live.  ERCOT estimates that the impact of increasing the amount collected from the Nodal Surcharge will result in extending the collection period of the Nodal Surcharge by approximately three months, expected to be from January 2013 to late March 2013.
  This collection period would still be substantially shorter than the collection period assumed in Docket No. 36851:  if the full $643.8 million nodal budget had been spent, the Nodal Surcharge collection period would have not ended until the fourth quarter of 2013.

III.  LEGAL AND PROCEDURAL BACKGROUND
In May 2007, in Docket No. 32686, the Commission approved the Nodal Surcharge as a special-purpose ERCOT fee, ruling that “it is prudent for ERCOT to have a source of funding to pay for current and anticipated expenses related to the nodal-market implementation.”
  The Commission held that ERCOT should raise future issues related to the Nodal Surcharge in subsequent Commission proceedings as such issues arise.
  The Commission specified that requests for Nodal Surcharge changes would not require the filing of the full “ERCOT fee filing package” required for requests to change the System Administration Fee.

In March 2009, the ERCOT Board approved a revised schedule and increased budget for nodal implementation, which included a delay of the nodal market go-live date to December 2010.  In November 2009, in Docket No. 36851, the Commission approved ERCOT’s request to implement the revised schedule, budget, and surcharge.  The Commission authorized a Nodal Surcharge of $0.375 per megawatt-hour (MWh), “to enable ERCOT to recover $643.8 million, which represents the estimated total cost of the Nodal Program, including the costs of financing portions of the Nodal Program with debt.”
  The nodal program cost estimates that formed the basis for the Commission’s approval of the $0.375 per MWh nodal surcharge included a category of “discretionary funding controlled by the ERCOT Board,” i.e., the Board Discretionary Fund described above.  The Board Discretionary Fund was described as follows in the Commission’s final order:

The discretionary funding in the nodal program budget is included so that sufficient funds will be available to address potential program risks, the costs of which cannot be currently quantified.  The [ERCOT] Board of Directors has exclusive control over when and whether discretionary funds may be used.

When the Commission approved the nodal surcharge, the discretionary funding category totaled $58.6 million.  The ERCOT Board adopted a resolution in March 2009 that, as noted above, adopted a process for Board approval of use of the discretionary funding.  By subsequent action, the Board directed that, on a monthly basis, all unexpended budgeted amounts for nodal activities would be added to the Board Discretionary Fund.  As of October 1, 2010, the Board Discretionary Fund totals $117.7 million.

The ERCOT Board’s October 2010 approval of the use of the Board Discretionary Fund to pay for $25.2 million of Post-Go-Live Charges complies with the Commission’s order and the Board’s policies regarding use of the approved discretionary funding.  The Board examined the question of whether the funding for Post-Go-Live charges should come from Nodal Surcharge or System Administration Fund revenues, and concluded that funding from the Nodal Surcharge is fiscally prudent for ERCOT, and within the parameters of what should appropriately be funded from the Nodal Surcharge.  The Board’s resolution approving the use of the Board Discretionary Fund for Post-Go-Live Charges also noted that utilization of Nodal Surcharge revenues for Post-Go-Live Charges would facilitate maintenance of “flat fees” for ERCOT in 2011, i.e., could be accomplished without an increase in either the $0.375 per MWh Nodal Surcharge or the $0.4171 per MWh System Administration Fee.

ERCOT expects that the Board will consider for approval the overall 2011 ERCOT budget at its November 2010 meeting.  ERCOT staff will present the 2011 budget as including the $25.2 million in Post-Go-Live Charges, since use of that amount of the Board Discretionary Fund was approved by the Board at its October 19, 2010 meeting.  The processing of this Application will not delay consideration of the 2011 budget; ERCOT’s request for relief in this case relates to the timing of the use of Nodal Surcharge revenues, not to the amount budgeted to pay for Post-Go-Live Charges.
 
IV.  RELIEF REQUESTED
In this Application, ERCOT seeks Commission approval of the use of revenues generated by the Nodal Surcharge after nodal market go-live, to fund the Post-Go-Live Charges approved by the ERCOT Board at its October 19, 2010 meeting.  All funds generated by the Nodal Surcharge thus far have been used to fund expenses necessary to reach nodal go-live.  Since the expenditures from the Board Discretionary Fund approved by the ERCOT Board would fund post-go-live activities, ERCOT believes it is consistent with the Commission’s prior Nodal Surcharge orders to seek Commission approval of the use of a portion of the Nodal Surcharge proceeds for post-go-live purposes.
V.  CONTENTS OF APPLICATION
In addition to this pleading, ERCOT files the following information herewith in support of its Application:
A.
Direct Testimony of Mr. Michael W. Petterson.

In support of its Application, ERCOT files the direct testimony of ERCOT Controller Michael W. Petterson.  Mr. Petterson’s testimony is attached hereto as Exhibit A.  Mr. Petterson offers into evidence the materials presented to the ERCOT Board detailing ERCOT management’s proposed post-go-live project that would be funded by approximately $25.2 million from the Board Discretionary Fund (and recovered from the Nodal Surcharge if the Commission grants ERCOT’s request for relief).

B. ERCOT Board of Directors resolutions authorizing use of Board

Discretionary Funds for Post-Go-Live Charges.
Attached hereto as Exhibit B are the two ERCOT Board resolutions adopted October 19, 2010, authorizing and approving the use of $25.2 million from the Board Discretionary Fund for Post-Go-Live Charges.

ERCOT submits that its testimony and other documentation is of sufficient scope and detail to meet ERCOT’s burden of proof to justify the proposed use of Nodal Surcharge revenues for Post-Go-Live Charges.
VI.  NOTICE AND INTERVENTION DEADLINE
In its prior Nodal Surcharge dockets, ERCOT has provided notice of its application pursuant to P.U.C Proc. R. §22.252(d), which sets forth notice requirements for ERCOT fee requests.  In keeping with that practice, on October 25, 2010, ERCOT will provide Notice of this Application by electronic mail to:  (a) all entities subject to the ERCOT’s System Administration Fee, as identified through current information available to ERCOT; and (b) all intervenors in Docket Nos. 32686, 35428, and 36851 (the prior Nodal Surcharge dockets).  In addition, ERCOT will post this Notice and a copy of its Application on its web site at:
http://www.ercot.com/about/governance/legal_notices.html.
A copy of ERCOT’s Form of Notice is attached hereto as Exhibit C.
Pursuant to Proc. R. §22.252(d), ERCOT’s Notice will include an intervention deadline 30 days after the date of the Notice (in this case, November 24, 2010).  ERCOT notes that the Commission’s rule also calls for the Commission to file notice of ERCOT’s Application in the Texas Register.
VII.  EFFECTIVE DATE

ERCOT requests Commission approval of the use of revenues generated by the Nodal Surcharge to fund the Post-Go-Live Charges as soon as possible.  As noted above, the intervention deadline for this matter, based on ERCOT providing required notice on October 25, 2010, will be November 24, 2010.  Nodal go-live is on schedule for December 1, 2010.  ERCOT understands that the timing of this filing may not facilitate Commission approval by the planned go-live date, but ERCOT would appreciate expeditious consideration of its request so that an order may be approved as close to December 1, 2010 as possible.  ERCOT will work with Commission staff, Office of Public Utility Counsel (“OPUC”), and other parties to assess the likelihood that this matter will be resolved by a settlement or will require a contested case hearing.
ERCOT notes that, regardless of the outcome of its request in this Application, the Nodal Surcharge will continue to be collected after the go-live date, pursuant to the Commission’s prior orders.
  Therefore, the timing of the Commission’s order in this docket will not affect the ongoing collection of the surcharge.  Rather, the timing will affect how ERCOT accounts for the payment of the Post-Go-Live Charges included in its 2011 budget.
VIII.  BUSINESS ADDRESS
ERCOT’s business address and telephone number are:  Electric Reliability Council of Texas, Inc., 7620 Metro Center Drive, Austin, Texas 78744, and (512) 225-7000.

IX.  AUTHORIZED REPRESENTATIVES
ERCOT’s authorized representatives for service of all pleadings and other documents are:

	Bill Magness

General Counsel

Texas Bar No. 12824020

ERCOT

7620 Metro Center Drive

Austin, Texas 78744

(512) 225-7076 (Phone)

(512) 225-7079 (Fax)

bmagness@ercot.com
	
	Lori Cobos

Associate Corporate Counsel

Texas Bar No. 24042276

ERCOT

7620 Metro Center Drive

Austin, Texas 78744

(512) 225-7073 (Phone)

(512) 225-7079(Fax)

lcobos@ercot.com


X.  CONCLUSION
WHEREFORE, for all the reasons stated, ERCOT respectfully requests that the Commission:
(i) approve the use of revenues generated by the Nodal Surcharge after the go-live date of the nodal market;
(ii) convene a Prehearing Conference as soon as practicable following the November 24, 2010 intervention deadline,
 for purposes of determining whether a hearing will be necessary to resolve this docket, and establishing a procedural schedule if a hearing is requested; and

(iii) grant ERCOT such other relief to which it is entitled.

Respectfully submitted,

By:  _______________________________

Bill Magness

General Counsel

Texas Bar No. 12824020

Austin, Texas 78744

(512) 225-7076 (Phone)

(512) 225-7079 (Fax)

bmagness@ercot.com
Lori Cobos

Associate Corporate Counsel

Texas Bar No. 24042276

(512) 225-7073 (Phone)

(512) 225-7079 (Fax)
lcobos@ercot.com
ATTORNEYS FOR ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC.

CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was served on all parties of record to Docket Nos. 32686, 35428, and 36851 on October 25, 2010 by hand delivery, electronic mail, or first class U.S. mail.

______________________________

Bill Magness

�  See Application of the Electric Reliability Council of Texas for Approval of a Nodal Market Implementation Surcharge and Request for Interim Relief, Final Order, Docket No. 32686 (May 23, 2007) (“Nodal Surcharge Application”); See also Nodal Surcharge Application, Order Nunc Pro Tunc (June 13, 2007).


�  See Application of the Electric Reliability Council of Texas for Approval of a Revised Nodal Market Implementation Surcharge, Final Order, Docket No. 36851 (October 14, 2009) (“Revised Nodal Surcharge Application”).


�  “Post-Go-Live Charges” are expenses that ERCOT will incur on or after December 1, 2010 for needed post-go-live activities and are referred herein as “charges” because they are expenses charged to the overall Nodal Surcharge funding source approved by the Commission in Docket No. 36851.


�  Detailed information relating to these Post-Go-Live Charges is included in the Direct Testimony of ERCOT’s Controller, Michael W. Petterson, attached hereto as Exhibit A.


�  See Electric Reliability Council of Texas, Inc. Board of Directors Resolutions (October 19, 2010) attached hereto as Exhibit B.


�  ERCOT management presents information on nodal program finances at each monthly ERCOT Board meeting.  The data referenced herein is taken from the “Monthly Financial Review” presented by ERCOT Controller, Michael Petterson, at the October 19, 2010 ERCOT Board meeting as part of the Nodal Program Update (Agenda Item 5e).  The presentation is available at:  � HYPERLINK "http://www.ercot.com/content/meetings/board/keydocs/2010/1019/Item_05e_-_Nodal_Program_Update.pdf" �http://www.ercot.com/content/meetings/board/keydocs/2010/1019/Item_05e_-_Nodal_Program_Update.pdf�.


�  The exact collection dates are affected by demand for electricity, because the fee is charged on a per megawatt-hour (MWh) basis.


�  Docket No. 32686, Final Order at 7, FOF No. 14.


�  Id, Final Order at 5.


�  Id., Order Nunc Pro Tunc at 2, Ordering Paragraph 1b (June 13, 2007).  The Commission also required that within 12 months after nodal go-live, and within 12 months after ERCOT completes collection of the Nodal Surcharge, ERCOT “shall file … an accounting of the costs and revenues of implementing the Nodal market.”  Id., Ordering Paragraph 1c.


�  Docket No. 36851, Order at 1 (Oct. 14, 2009).


�  Id. at 7.


�  If the Commission determines that Nodal Surcharge revenues may not be used for any post-go-live purpose, the ERCOT Board would need to reconsider the funding source for the post-go-live projects it approved for funding from the Board Discretionary Fund.


�  The Board’s discussion of post-go-live funding issues divided the question of the use of the Board Discretionary Fund for post-go-live activities that would be (a) one-time events; or (b) recurring expenses that would become part of ERCOT’s base operations budget after the completion of the nodal project stabilization period.  The two resolutions approved both categories of funding, up to total of $25.2 million.


�  Even if the Commission does not authorize use of the Nodal surcharge for post-go-live expenses, the Nodal Surcharge will continue to be collected until the total costs, including financing costs, of the nodal implementation program have been recovered.  As noted above, the collection period is expected to be completed in 2013.


�  As noted in Section VI above, ERCOT provided its required notice on October 25, 2010 (in the form attached hereto as Exhibit C), which establishes the intervention deadline in this docket as November 24, 2010, pursuant to P.U.C Proc. R. §22.252(d).
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