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	Comments


ERCOT Legal agrees with Horizon Wind Energy LLC’s (Horizon) objective in Protocol Revision Request (PRR) 846, Deadlines of Initiating Alternative Dispute Resolution, that the Alternative Dispute Resolution (ADR) Procedure should include established timelines to facilitate the resolution of ADR requests.  However, Horizon’s proposal of having the initial senior dispute representative meeting within seventeen (17) days of submitting a written ADR request places a significant resource burden on ERCOT Staff to develop its position.  This obligation would stand in stark contrast to the time afforded Market Participants to develop their ADR positions, specifically (1) forty-five (45) days from the date that ERCOT denied a settlement and billing dispute or a disagreement arose from a Variance Process; or (2) up to six (6) months of the date on which information giving rise to the ADR request became available to the Market Participant.  See Protocol Section 20.2.2, Deadline for Initiating ADR Procedure.  

Additionally, ERCOT Legal does not believe that Horizon’s proposal will achieve the primary benefits of the ADR Procedure – which is flexibility and confidentiality.  An effective ADR Procedure should achieve the following:  separate the people from the problems; explore all interests to define issues clearly; review a variety of possibilities and opportunities; establish a fair process and objective criteria for resolution of issues; and focus on effective communication and relationships.  Further, confidentiality of the ADR Procedure allows all sides in a dispute to speak more openly, share more information, and explore ideas and options in order to come to a resolution.  In order for the ADR Procedure to fully achieve these benefits, ERCOT must be afforded adequate time to thoroughly review ADR requests.  Ultimately, the goal of an effective ADR Procedure will save time and money and avoid burdening the Public Utility Commission of Texas (PUCT) with administrative cases that have not been fully vetted by the disputing parties at the lower level.  

To provide appropriate context for this issue, ERCOT Legal reviewed the ADR procedures in other Independent System Operators (ISOs) and Regional Transmission Operators (RTOs).  The relevant ADR procedures in other regions varied significantly.  For example, the Alberta Electric System Operator (AESO) has ten (10) Business Days to acknowledge receipt of the written non-budget dispute and then must review and advise the market participant in writing of the ISO’s decision within thirty (30) Business Days of acknowledging receipt.  Thus, all-in-all, the AESO informal dispute resolution process will be resolved within forty (40) Business Days of the written dispute.  Conversely, other ISOs and RTOs, such as the California Independent System Operator (CAISO), the Independent Electric System Operator (IESO), the New York Independent System Operator (NYISO) and the Midwest ISO (MISO), have no specific timeline for the informal dispute resolution process.  In those regions, the parties are only instructed to negotiate in good faith.

ERCOT Legal believes that a “middle of the road” approach is appropriate in order to give Market Participants certainty on the ADR timeline and still leverage the benefits of the ADR Procedure.  ERCOT Staff needs adequate time upon receiving a written ADR request to determine its position, in consultation with its senior dispute representative.  Subsequent to ERCOT’s initial analysis, the disputing parties should have adequate flexibility to work together to set the initial meeting in a timely and mutually agreeable fashion.

As such, ERCOT Legal proposes the following redlines below.

	Revised Proposed Protocol Language


20.2
Initiation and Pursuit of ADR Process

20.2.1
Requirement for Written Request

In order to initiate the ADR Procedure, a Market Participant must submit a written request for ADR to the General Counsel of ERCOT.  ERCOT shall provide Notice to all parties to the dispute within seven (7) Business Days of receipt of the ADR request and shall include the ERCOT ADR number  and the designation of the ERCOT senior dispute representative in the Notice.  For ADR proceedings that involve more than one Market Participant within five (5) Business Days of receipt of Notice from ERCOT, each Market Participant shall provide the name and contact information of a contact point (“Dispute Contact”).
The written request shall include the following information:

(1)
The name of the disputing entity;

(2)
A contact person for the disputing entity and contact information for that person;

(3)
A description of the relief sought;

(4)
A detailed description of the grounds for the relief and the basis of each claim which must, at a minimum, identify which Protocol Section(s), any other approved market guide, or related Agreement(s) that the application, implementation, interpretation of or compliance with is being challenged; 
(5)
A list of all parties involved in the dispute; and
(6)
Designation of a senior dispute representative to represent the disputing entity under Section 20.3, Informal Dispute Resolution.
In addition to the foregoing requirements, for ADR proceedings involving settlement disputes submitted pursuant to Section 9.5, Settlement and Billing Dispute Process, or for which the Market Participant seeks a monetary resolution, the Market Participant shall include the following additional information:

(1)
Operating Day(s) involved in the dispute;

(2)
Settlement dispute number; and,

(3)
Amount in dispute (i.e. the additional compensation requested by the Market Participant).

20.3
Informal Dispute Resolution

Any dispute subject to Alternative Dispute Resolution (ADR) as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute.  Designation of a senior dispute representative is accomplished pursuant to Section 20.2.1, Requirement for Written Request.  The senior dispute representative shall be an individual with authority to resolve the dispute and administer the resolution (through delegation or otherwise). Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable.  A disputing party may change its senior dispute representative upon reasonable written notice to all parties.  
The parties to the dispute will arrange a mutually convenient time and place for a meeting, with the initial dispute resolution meeting taking place no later than sixty (60) days (unless all parties agree to an extension of time) from the date ERCOT provides Notice of receipt of the ADR request pursuant to Section 20.2.1, Requirement for Written Request.
If the senior dispute representatives cannot resolve the dispute by mutual agreement within sixty (60) days of the date on which they take part in  the initial dispute resolution meeting (unless all parties agree to an extension of time), then the dispute shall be referred to one of the following:

(1)
Mediation on the agreement of all parties pursuant to Section 20.4, Mediation Procedures; or
(2)
Arbitration on agreement of all parties pursuant to Section 20.5, Arbitration Procedures.


When ERCOT is a party to the dispute and the parties do not mutually agree to mediation or arbitration, the ADR Procedure is completed.  Alternatively, the parties may elect to waive mediation or arbitration by written agreement which will conclude the ADR Procedure. Upon completion of the ADR Procedure, the time periods for appeal of the ADR that are set forth in the applicable PUCT regulations shall apply.

20.4
Mediation Procedures

The parties shall agree on a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest.  If the parties are unable to agree on a mediator within ten (10) days of the agreement to mediate, then the Commercial Mediation Rules of the American Arbitration Association ("AAA") will be used to select the mediator.

The mediator and representatives of the disputing parties with authority to settle the dispute shall commence mediation of the dispute within  ten (10) days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  The mediator shall have no authority to impose a resolution on the parties.  If the parties have not resolved the dispute within  thirty (30) days of the first meeting with the mediator, such parties shall be deemed to be at impasse and the dispute may be submitted to arbitration on agreement of all parties.  If such agreement regarding submission to arbitration cannot be reached, any of the parties may apply for relief to the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.

20.5.2
Selection of Arbitrators

Within seven (7) days after the response to the statement of the claim is filed, the parties to the arbitration shall meet to discuss the selection of an arbitrator.

Arbitration shall, if possible, be conducted before a single neutral arbitrator appointed by the parties.  If the parties fail to agree on a single arbitrator within seven (7) days of their initial meeting, each party shall choose one arbitrator who shall sit on a three-member arbitration panel.  If there are more than two parties to the dispute, the parties filing the Notice of arbitration shall jointly select one arbitrator and the non-filing parties shall select another.  The two arbitrators so chosen shall within seven (7) days select a third arbitrator to chair the arbitration panel.  If the two arbitrators are unable to agree on a third arbitrator to chair the panel, the two arbitrators shall be dismissed, and either party may seek resolution by the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.  However, if agreed in writing by the parties, each may appoint a replacement arbitrator, and the two replacement arbitrators shall within seven (7) days select a third arbitrator to chair the panel.

Arbitrators shall have no past or current official, financial, or personal conflict of interest with respect to the issues in dispute or parties, unless the interest is fully disclosed in writing to all participants and all participants waive in writing any objection to the conflict of interest.

No party shall have any ex-parte communication with an arbitrator or proposed arbitrator subsequent to the time such person is proposed as an arbitrator and prior to completion of the arbitration process.
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