Protocol Revision Request


	PRR Number
	846
	PRR Title
	Deadlines for Initiating Alternative Dispute Resolution

	Date Posted
	February 15, 2010

	
	

	Protocol Section(s) Requiring Revision 
	20.3, Informal Dispute Resolution

20.4, Mediation Procedures

20.5.2, Selection of Arbitrators

	Requested Resolution 
	Urgent.   Protocol Section 20, Alternative Dispute Resolution Procedure, requires Alternative Dispute Resolution (ADR) for disputes over the application of the Protocols prior to pursuit of other legal action.  This Section lacks a deadline for scheduling the informal dispute resolution meeting required to initiate the ADR Procedure.  There is no deadline for the dispute to proceed to the next step in the process either.  If the parties cannot agree to schedule the first meeting in the ADR Procedure, or if they cannot agree to a third arbitrator when they decide on arbitration, there is no clear way forward.  The result is that the ADR process may linger indefinitely if one party chooses not to actively engage in the process. 

Market Participants cannot be certain when they will have a decision regarding, for example, whether they are in compliance with the Protocols when they start the ADR Procedure.  This Protocol Revision Request (PRR) would amend Sections 20.3, 20.4 and 20.5.2 to provide that certainty.  Parties could still agree to modify the procedure, as now provided in Section 20.1, Applicability, however. 
Market Participants from the Market Segments and ERCOT Legal have indicated that this change is reasonable to provide business certainty. 
This PRR amends Section 20.3 to establish deadlines for both of the events mentioned above, shortens the timeline for mediation in Section 20.4, and amends Sections 20.3 and 20.5.2 to specify that any party to a dispute may pursue its rights before the Public Utility Commission of Texas (PUCT) if the dispute cannot be resolved within 60 days, instead of proceeding to either mediation or arbitration. 
Horizon requests Urgent resolution of this request to provide due process rights to parties engaging in the ADR process, to promote the efficient resolution of disputes and to avoid prejudicial delay.

	Revision Description
	This PRR amends Section 20.3 to establish deadlines for the ADR procedures.  

	Reason for Revision
	The current version of the Protocols does not set any deadlines to ensure that the ADR process proceeds on a timely basis.  The proposed revisions would prevent unnecessary, inefficient, and prejudicial delay in the ADR process.  This Protocol revision is necessary to protect the due process rights of Market Participants, and for that reason Urgent status is requested.

	Overall Market Benefit
	Promotes efficient resolution of disputes and provides for due process. 

	Overall Market Impact
	Unknown.

	Consumer Impact
	None.

	Credit Implications 
	To be determined.

	Relevance to Nodal Market 
	Yes.  The ADR process exists in Nodal as well.

	Nodal Protocol Section(s) Requiring Revision 
	20.3, Informal Dispute Resolution

20.4, Mediation Procedures

20.5.2, Selection of Arbitrators


	Quantitative Impacts and Benefits


	Assumptions
	1
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	Market Cost
	
	Impact Area
	Monetary Impact

	
	1
	Unknown.
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	Market Benefit
	
	Impact Area
	Monetary Impact

	
	1
	Reduces potential inefficient and unnecessary delays in the ADR process.
	Potentially saves money by eliminating unnecessary and inefficient delay in the resolution of disputes.
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	Additional Qualitative Information
	1
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	3
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	Other Comments
	1
	

	
	2
	

	
	3
	

	
	4
	


	Sponsor

	Name
	Brian Hayes

	E-mail Address
	Brian.Hayes@horizonwind.com

	Company
	Horizon Wind Energy LLC

	Phone Number
	713-265-0350

	Cell Number
	

	Market Segment
	Independent Generator


	Market Rules Staff Contact

	Name
	Sonja B. Mingo 

	E-Mail Address
	smingo@ercot.com

	Phone Number
	512.248-6463


	Proposed Protocol Language Revision


20.3
Informal Dispute Resolution

Any dispute subject to Alternative Dispute Resolution (ADR) as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute.  The senior dispute representative shall be an individual with authority to resolve the dispute and administer the resolution (through delegation or otherwise).  Each party must designate its senior dispute representative within ten (10) days of receipt or issuance of the ADR request, as applicable.  Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable.  Such representatives must negotiate in good faith to arrange a mutually convenient time and place for meeting, with the initial meeting taking place within seven (7) days after the senior dispute representatives have been appointed.
If the senior dispute representatives cannot resolve the dispute by mutual agreement within sixty (60) days of the date on which they take part in the first dispute resolution meeting, then the dispute shall be referred to one of the following unless all parties agree to an extension of time:

(1)
Mediation on the agreement of all parties pursuant to Section 20.4, Mediation Procedures; or
(2)
Arbitration on agreement of all parties pursuant to Section 20.5, Arbitration Procedures; or
(3)
A petition shall be considered ripe for consideration before the Public Utility Commission of Texas (PUCT) on the request of any party and the other parties shall not oppose such request.
When ERCOT is a party to the dispute and the parties do not agree to mediation or arbitration procedures, the time periods for appeal of the ADR that are set forth in the applicable PUCT regulations shall apply from the date of the meeting between the senior representatives.

20.4
Mediation Procedures

The parties shall agree on a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest.  If the parties are unable to agree on a mediator within ten (10) days of the agreement to mediate, then the Commercial Mediation Rules of the American Arbitration Association (“AAA”) will be used to select the mediator.

The mediator and representatives of the disputing parties with authority to settle the dispute shall commence mediation of the dispute within ten (10) days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  The mediator shall have no authority to impose a resolution on the parties.  If the parties have not resolved the dispute within thirty (30) days of the first meeting with the mediator, such parties shall be deemed to be at impasse and the dispute may be submitted to arbitration on agreement of all parties.  If such agreement regarding submission to arbitration cannot be reached, any of the parties may apply for relief to the Public Utility Commission of Texas (PUCT), or any other Governmental Authority.

20.5.2
Selection of Arbitrators

Within seven (7) days after the response to the statement of the claim is filed, the parties to the arbitration shall meet to discuss the selection of an arbitrator.

Arbitration shall, if possible, be conducted before a single neutral arbitrator appointed by the parties.  If the parties fail to agree on a single arbitrator within seven (7) days of their initial meeting, each party shall choose one arbitrator who shall sit on a three-member arbitration panel.  If there are more than two parties to the dispute, the parties filing the Notice of arbitration shall jointly select one arbitrator and the non-filing parties shall select another.  The two arbitrators so chosen shall within seven (7) days select a third arbitrator to chair the arbitration panel.  If the two arbitrators are unable to agree on a third arbitrator to chair the panel, the two arbitrators shall be dismissed, either party may seek resolution by the Public Utility Commission of Texas (PUCT) and the other party shall not dispute the ripeness of the action on the basis of participation in Alternative Dispute Resolution (ADR).  However, if agreed in writing by the parties, each may appoint a replacement arbitrator, and the two replacement arbitrators shall within seven (7) days select a third arbitrator to chair the panel.

Arbitrators shall have no past or current official, financial, or personal conflict of interest with respect to the issues in dispute or parties, unless the interest is fully disclosed in writing to all participants and all participants waive in writing any objection to the conflict of interest.

No party shall have any ex-parte communication with an arbitrator or proposed arbitrator subsequent to the time such person is proposed as an arbitrator and prior to completion of the arbitration process.
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