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NPRR 145 raises significant issues that need to be considered:

· First and foremost, the possession by ERCOT of commercial market information including submission of entire Power Purchase and Tolling Agreements (PPAs).

· Second, the demarcation date for including PPAs in the verifiable cost Protocol is arbitrary and may reduce liquidity in the market for future PPAs.

· Third, PPAs only qualify for the initial term, which means that a one or two year term PPA with automatic renewals will limit the flexibility of the parties subsequent to the time of contracting with renewal periods.

· Fourth, the provisions included in the NPRR purport to prohibit gaming but may in fact provide preference to certain existing PPAs that meet the above parameters at the expense of others.

Each of these issues is dealt with specifically herein as follows.

1.
Possession by ERCOT of commercial, competitively sensitive PPAs

LS Power agrees with the proposal to create a means of determining verifiable costs under PPAs.  However, LS Power objects to the proposed NPRR because it seeks information that is confidential, competitively sensitive information and creates an unnecessary risk that such information could be disclosed or used in a manner that adversely affects both the competitive position of the power supplier and the ERCOT market.

The language of the NPRR allows Qualified Scheduling Entities (QSEs) to submit PPAs as resource-specific cost documentation to enable them to recover their verifiable Operations and Maintenance (O&M) costs.  The language of the NPRR is not clear that the entire PPA has to be submitted, but the accompanying white paper concerning PPAs clearly requires that the “QSE must submit to ERCOT a non-redacted copy of the complete PPA with all attachments.”  PPAs contain significant amounts of confidential, competitively sensitive information for both the buyer and the seller of power.  The Texas Legislature has established a state policy that, as a part of the establishment of the ERCOT market, it is in the public interest to “protect the competitive process in a manner that ensures the confidentiality of competitively sensitive information during the transition to a competitive market and after the commencement of customer choice.”  Public Utilities Regulatory Act (PURA) § 39.001(b)(4).  Additionally, the Legislature authorized the Public Utility Commission of Texas (PUCT) to require information from power generators subject to the requirement that “the commission shall protect the competitive process in a manner that ensure the confidentiality of competitively sensitive information.”  PURA §39.351(a)(4).  Requiring the submission of the entire PPA requires the disclosure to ERCOT of confidential, competitively sensitive information and creates a single repository of such information that is uniquely susceptible to abuse.  A single ERCOT employee could review all of such documents prior to accepting a job with a market participant and thereby gain valuable knowledge, not available elsewhere, concerning the operations, costs, and requirements of both buyers and sellers of electricity.  This would not only benefit the new employer, to the detriment of its competitors, but it would also introduce distortions in operation of the competitive market.

LS Power also objects that this requirement is overly broad.  PPAs address a number of matters other than O&M costs and there is simply no justification for requiring the disclosure of unrelated items in determining the verifiable O&M.  By requiring the filing of a non-redacted PPA, ERCOT (and its employees and any company subsequently hiring any of those employees) would obtain information concerning, for example, future options or expansions by both the buyer and seller or market sensitive maintenance schedules for all generation under a power purchase agreement.  These types of information are not relevant to the determination of current verifiable O&M costs.

As is self-evident from the type of information required to be disclosed under NPRR 145, not only bid-based market information but also a very large repository of bilateral, commercial market information, the amount of financial and operational information at ERCOT’s disposal could subject ERCOT operations personnel to additional scrutiny concerning operations conduct that arguably ERCOT would know would negatively or positively impact one market participant at the expense of another.

Rather than create the unnecessary risk of the improper and damaging disclosure of bilateral market, commercial information that is competitively sensitive, the NPRR should be revised to simply require the submission of an invoice, or other payment request, pursuant to the PPA as evidence of the verifiable O&M costs under the PPA for the time period in question (e.g. daily, hourly etc.).  An invoice under the PPA is similar in stature and reliability to the documentation that ERCOT currently accepts for determination of verifiable costs (e.g., a QSE’s calculation of average incremental operating costs).  There is no need to treat O&M costs under a PPA differently than other forms of verifiable costs  LS Power proposes that the NPRR be revised in the manner stated below and that the white paper be revised to reflect these changes.

2.
Demarcation Date for Eligible PPAs May Reduce Liquidity

The demarcation date for eligible PPAs to obtain verifiable costs under NPRR 145 is July 16, 2008.  There is no justification for selection of this date and no justification for applying this limitation only to the use of PPA invoices as evidence of verifiable cost.   LS Power is not arguing that other forms of verification should be subject to a similar limitation, but the difference in treatment demonstrates the arbitrary nature of this requirement.  As parties are well aware, and the Public Utility Commission of Texas (“PUCT”) has recognized, ERCOT needs to add all types of generation to its generation portfolio mix to meet its generation needs and increase reserve margins.  By limiting the use of future PPAs,  NPRR 145 in essence decrees that PPAs are worth less than owning a plant because they cannot effectively receive their PPA verifiable costs as a generation resource would receive its verifiable costs.  As a result, PPAs, which are a primary tool for financing new generation in the competitive ERCOT market, will be less attractive for developing future generating plants.  Given the significance of the PPA as a financing tool for generation, such an action will reduce overall liquidity in the market.  If PPAs can be accommodated under the Nodal Protocols for verifiable costs, then these provisions should not be limited in time.  Limitations on the ability to recover costs will discourage participation in the ERCOT markets for future PPAs.

3.
PPAs Eligibility Limited to the Initial Term

It is unclear why the eligibility of a PPA is limited to the initial term of a PPA.  The commercial market is designed to allow parties to freely contract with one another providing for renewals and termination in accordance with the needs of the parties.  To the extent only the initial term is taken into account for purposes of verifiable costs, if a party has negotiated an agreement with a one or two year initial term that contains renewal provisions, the off-taker on the PPA will find that the value of the PPA is now reduced with this Protocol because after the initial term, the PPA cannot receive verifiable costs for deployments from ERCOT.  As with the demarcation date described above, limiting recovery under a PPA to the initial term will also discourage participation in the ERCOT markets by PPA holders past the initial term. 

LS Power also notes that there is no evidence that these costs simply disappear after the initial term of the PPA or that they somehow become less verifiable.  If the PPA invoice is accepted as a demonstration of verifiable cost during the initial term of the PPA, it should also be accepted as demonstrating verifiable costs during any extension or renewal of the PPA.  

4.
NPRR 145 Does Not Prevent Gaming; Reduces Liquidity

NPRR 145 as written does not reduce the risk of gaming.  If a party is attempting to defraud ERCOT, under any rule or Protocol, fraud is unlawful.  This NPRR does not change that.  If the purpose of the NPRR was to reduce the risk of gaming, it would also address gaming opportunities with regard to other forms of verifiable costs.  Given that currently bid curves need not be unit specific, PPAs can act in the market to meet ERCOT instructions, however under the Nodal Protocols, PPAs will be limited in use on a go forward bases, particularly at the time they are most needed to finance generation needed for reliability.  The gaming issue raised by some that suggests that parties to a PPA would attempt to shift fixed cost into variable cost categories to obtain payment assumes that a generator would forego being paid money in guaranteed capacity payments for the possibility of receiving a RUC instruction that may cover more than variable costs but would be paid to the off-taker.  Particularly in an energy-only market, PPAs provide key capacity payments needed to incent new generation to locate.  Diminishing the capacity payment to increase costs in the hope of receiving a RUC instruction does not make economic sense.  In order to ease these concerns, however, LS Power has inserted into the language additional “guardrails” including that  ERCOT will have the right to audit the submitted costs and to further supplement such procedures, LS Power suggests including provisions requiring an attestation from the PPA holder that the claimed verifiable costs are true and correct.

The gaming issue raised by some market participants appears to stem from one of two concerns: 1) that parties will intentionally modify the contract so the generator will get a lower capacity payment (as discussed above); or 2) that the off-taker will sign a bad contract and seek verifiable costs.  For the first issue, no amount of PRR language will prevent a party from being dishonest.  In the instant situation, doing so would cost a Resource a valuable capacity payment in the ERCOT energy only market.  The second issue is no different from a Resource having negotiated an unfavorable agreement for fuel and submitting its start-up fuel cost based on that agreement.  A Resources that engages in arms-length transactions to negotiate fuel costs can use that agreement as a basis to receive verifiable costs, however a PPA owner that negotiates an arms-length transaction to buy power and/or finance a generating asset is not trusted to negotiate the PPA properly, hence the need for all of these “guardrails.” 

NPRR 145 discourages participation in the bid-based markets by: 1) subjecting full PPAs to disclosure rather than limiting to invoices and putting confidential information at risk; 2) discourages parties from signing long-term off-take agreements that finance power plants because they will not get those costs back for ERCOT deployments; 3) penalizes parties in the market that contracted for smaller initial terms and reduce participation in bid-based markets for any renewal terms; and prohibit the participation of part-PPA off-take agreements in the ERCOT bid-based markets, thereby also reducing overall liquidity, which ultimately increases costs for consumers.

	Revised Proposed Protocol Language


5.6
RUC Cost Eligibility

5.6.1
Verifiable Costs

(1)
Make-Whole Payments for a Resource are based on the Startup Offers and Minimum-Energy Offers for the Resource, limited by caps. Until ERCOT approves verifiable unit-specific costs for that Resource, the caps are the Resource Category Startup Generic Cap and the Resource Category Minimum-Energy Generic Cap. When ERCOT approves verifiable unit-specific costs for that Resource the caps are those verifiable unit-specific costs. A Qualified Scheduling Entity (QSE) may file verifiable unit-specific costs for a Resource at any time, but it must file those costs no later than 30 days after the first time that it receives a Reliability Unit Commitment (RUC) instruction for that Resource. The most recent ERCOT-approved verifiable costs must be used going forward. 

(2)
These unit-specific verifiable costs may include and are limited to the following average incremental costs:

(a)
Allocation of maintenance requirements based on number of starts between maintenance events using, at the option of the QSE, either:

(i)
manufacturer-recommended maintenance schedule; 

(ii)
historical data for the unit and actual maintenance practices; or

(iii)
another method approved in advance by ERCOT in writing;

(b)
Startup fuel calculations based on recorded actual measured flows when the data is available or based on averages of historical flows for similar starts (for example, hot, cold, intermediate) when actual data is not available;

(c)
Operation costs;

(d)
Chemical costs;


(e)
Water costs; 

(f)
Emission credits;

(g)
Nodal implementation surcharges. 

(3)
These unit-specific verifiable costs may not include:

(a)
Fixed costs, which are any cost that is incurred regardless of whether the unit is deployed or not; and

(b)
Costs for which the QSE cannot provide sufficient documentation for ERCOT to verify the costs.
(4)
QSEs submitting an invoice pursuant to aPower Purchase or Tolling Agreements (PPAs) as Resource–specific verifiable costs documentation are subject to the guidelines detailed below:
(a)
Only QSEs offering PPAs for a specific Resource must submit a PPA invoice as verifiable costs documentation and that invoice shall be accompanied by an attestation from the PPA holder that the verifiable costs reflected on the invoice are true and accurate and in accordance with the PPA.
(b)
A QSE submitting a PPA invoice as verifiable costs documentation must submit only its proportionate share of the Resource’s total capacity.
(c)
Only invoices from PPAs 

not between Affiliates, subsidiaries or partners will be accepted as verifiable cost documentation.
(d)
Verifiable costs for PPA invoices shall be capped at the level of the highest comparable Resource (referred to as the reference Resource) specific verifiable costs approved by ERCOT without a PPA.  The ERCOT approved verifiable costs for a PPA invoice shall be equal to the lesser of :  
(i) 
the cap as described in paragraph (d) above; or 
(ii) 
the costs from the PPA invoice.
(e)
ERCOT shall use the Resource actual fuel costs submitted by the QSE for startup and operation at minimum–energy level (Low Sustained Limit (LSL)), and shall use the Resource Category Startup Offer Generic Costs as the cap for the O&M portion of the startup costs until ERCOT receives and approves comparable Resource specific verifiable costs.  

(5)
The process for determining the verifiable actual costs must be developed by ERCOT, approved by the appropriate TAC subcommittee, and posted to the MIS Secure Area within one Business Day after initial approval and after each approved change.  ERCOT may audit Verifiable Costs claimed by a QSE to assure that the costs contained in PPA invoices under that PPA meet the requirements of this Section.
(6)
ERCOT shall notify a QSE to update verifiable cost data of a Resource when the Resource has received more than 50 RUC instructions meeting the criteria in Section 5.6.2, RUC Startup Cost Eligibility, in a year, but ERCOT may not request an update more frequently than annually. 

(7)
ERCOT shall notify a QSE to update verifiable cost data of a Resource if at least five years have passed since ERCOT previously approved verifiable cost data for that Resource if the Resource that has received at least one RUC instruction in the past. 

(8)
Within 30 days after receiving an update notice from ERCOT under item (5) or item (6) above, a QSE must submit verifiable cost data for the Resource.  Despite the provisions in (1) above, if the QSE does not submit verifiable cost data within 30 days after receiving an update notice, then, until updated verifiable costs are approved, ERCOT shall determine payment using the lower of:

(a)
Resource Category Startup Generic and Resource Category Minimum-Energy Generic Caps; and 

(b)
Current ERCOT-approved verifiable startup and minimum-energy costs.
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