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ATTACHMENT 2 — RULES OF PROCEDURE
1.1 Applicability, Definitions and Interpretation

1.1.1 Procedure Governed

The provisions set forth in this Attachment 2 to the Texas Regional Entity, a division of
Electric Reliability Council of Texas (“Texas RE” or “Compliance Enforcement
Authority”) (“Rules of Procedure”) shall apply to and govern practice and procedure
before the Compliance Enforcement Authority and Hearing Board, as defined herein, in
hearings in the ERCOT region of the United States conducted into (a) whether
Registered Entities within the Compliance Enforcement Authority’s area of responsibility
have violated Reliability Standards, and (b) if so, to determine the appropriate Mitigation
Plans as well as any remedial actions, penalties or sanctions in accordance with the
NERC ERO Sanction Guidelines and other applicable penalty guidelines approved by
FERC pursuant to 18 C.F.R. Section 39.7(g)(2). Any hearing conducted pursuant to
these Rules of Procedure shall be conducted before the Public Utility Commission of
Texas (“Commission”), as is further provided herein.

1.1.2 Deviations and Exceptions

(@) To the extent permitted by law, any provision in these Rules of Procedure
may be waived, suspended or modified by the Presiding Officer or the
Hearing Body, as defined in Section 1.1.5, for good cause shown, either
upon the Presiding Officer’s or the Hearing Body’s own motion or upon the
motion of any Party.

(b)  Where an issue is not addressed by the terms of these Rules, the Hearing
Body shall use the Chapter 22 Procedural Rules.

(c) The following provisions of Chapter 22 shall not be applicable to
proceedings brought under these Procedural Rules:

(1) P.U.C.PROC.R. § 22.32;

2) P.U.C. Proc. R. § 22.33;

(3) P.U.C.PRoOC.R. § 22.35;

(4) P.U.C.PROC.R. §§ 22.51-22.54;
(5) P.U.C.PRoOC.R. § 22.56;

(6) P.U.C. ProC. R. § 22.71());

(7) P.U.C. Proc. R. 88 22.102(a)(3), (4) and (c);
(8)  P.U.C.PRoC.R. §§ 22.103-22.105;
(9) P.U.C.PROC.R. §§ 22.125-22.126;
(10) P.U.C.PRroC.R. §22.202(e);

(11) P.U.C.PRoOC. R. §§ 22.206-22.207;
(12) P.U.C.PROC. R. §§ 22.241-22.246;
(13) P.U.C.PROC.R. §§ 22.251-22.252;
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(14) P.U.C.PRoC.R. § 22.263(d); and
(15) P.U.C.PROC.R. §§ 22.281-22.284.

For purposes of this Attachment 2—Rules of Procedure, the following
shall supplement the terms of a Chapter 22 Rule, as specified:

(2) P.U.C. ProcC. R. § 22.31. The following subsection (d) shall be
added:

“(d)  The Hearing Body Clerk shall designate each proceeding
brought under these rules as a docket.”

(2) P.U.C. PrRoC. R. § 22.72(e). The following sentence shall be added
at the end of this subsection:

“A party or its authorized representative shall also provide in its
signature block one or more electronic mail addresses to which
service may be made.”

3) P.U.C. PrRoC. R. § 22.74(b). The following sentence shall be added
at the end of this subsection:

“(b) . . . Service may be made by electronic mail to the email
address included in a signature block of a party or its
authorized representative.

* * *

“(4)  Service by email shall be complete upon transmission
of the communication from the electronic mail server
of the serving party.”

All proceedings filed under these rules shall be conducted under the
Commission’s Chapter 22 Procedural Rules, as modified herein, but may
not be referred to the State Office of Administrative Hearings.

1.1.3 Standards for Discretion

The Hearing Body’s discretion under these Rules of Procedure shall be exercised to
accomplish the following goals:

(@)

(b)

(€)

Integrity of the Fact-Finding Process - The principal goal of the hearing
process is to assemble a complete factual record to serve as a basis for a
correct and legally sustainable ruling, decision or order.

Fairness - Persons appearing in Compliance Enforcement Authority
proceedings should be treated fairly. To this end, Parties should be given
fair notice and opportunity to present explanations, factual information,
documentation and legal argument. Action shall be taken as necessary to
eliminate any disadvantage or prejudice to a Party that would otherwise
result from another Party’s failure to act diligently and in good faith.

Independence - The hearing process should be tailored to protect against
undue influence from any Person, Party or interest group.
-2-

016844.00011:196392.07



(d)

(€)

(f)

(@)

(b)

()

(@)

September 7, 2007 Draft for Discussion Purposes Only
Not Approved by the Texas RE or ERCOT Boards

Balanced Decision-Making - Decisions should be based solely on the facts
and arguments of record in a proceeding and by individuals who satisfy
the Compliance Enforcement Authority’s conflict of interest policy.

Impartiality - Persons appearing before the Hearing Body should not be
subject to discriminatory or preferential treatment. Registered Entities
should be treated consistently unless a reasonable basis is shown in any
particular proceeding to depart from prior rulings, decisions or orders.

Expedition - Proceedings shall be brought to a conclusion as swiftly as is
possible in keeping with the other goals of the hearing process.

1.1.4 Interpretation

These Rules of Procedure shall be interpreted in such a manner as will aid
in effectuating the Standards for Discretion set forth in Section 1.1.3, and
SO as to require that all practices in connection with the hearings shall be
just and reasonable.

Unless the context otherwise requires, the singular of a term used herein
shall include the plural and the plural of a term shall include the singular.

To the extent that the text of a rule is inconsistent with its caption, the text
of the rule shall control.

1.1.5 Definitions

Unless otherwise defined, as used in these Rules of Procedure (i)
definitions in Section 1.1 of the NERC Compliance Monitoring and
Enforcement Program shall apply, and (ii) the following terms shall have
the following meanings:

“Bulk-Power System,” for the purposes of these Rules of Procedure, has
the meaning set forth in 16 U.S.C. 88240(a)(1).

“Chapter 22” or “Commission Procedural Rules” shall mean the Chapter
22 Procedural Rules of the Commission, 16 TEX. ADMIN. CODE ch. 22., and
be cited as “P.U.C. PrRoc. R. §[].”

“Chief Compliance Officer” means the Chief Executive Officer of the Texas
Regional Entity.

“Commission” means the Public Utility Commission of Texas.

“Compliance Enforcement Authority Clerk,” as designated by the
Compliance Enforcement Authority.

“Compliance Enforcement Authority” means the Regional Entity, by and
through its Chief Compliance Officer.

“Compliance Enforcement Authority’'s area of responsibility” means the
Texas Regional Entity’s corporate region.

“Critical Energy Infrastructure Information” means information about
proposed or existing critical infrastructure that: (i) relates to the production,
-3-

016844.00011:196392.07



September 7, 2007 Draft for Discussion Purposes Only
Not Approved by the Texas RE or ERCOT Boards

generation, transportation, transmission, or distribution of energy; (ii) could
be useful to a person in planning an attack on critical infrastructure; and
(iif) does not simply give the location of the critical infrastructure.

“Critical infrastructure” means existing and proposed systems and assets,
whether physical or virtual, the incapacity or destruction of which would
negatively affect security, economic security, public health or safety, or
any combination of those matters.

“Cybersecurity Incident” means any malicious act or suspicious event that
compromises, or was an attempt to compromise, the Electronic Security
Perimeter or Physical Security Perimeter of those programmable
electronic devices and communications networks including hardware,
software, and data that are essential to the Reliable Operation of the
facilities, systems, and equipment which, if destroyed, degraded or
otherwise rendered unavailable, would affect the reliability or operability of
the Bulk-Power System (a “Critical Cyber Asset”), or disrupts, or is an
attempt to disrupt, the operation of a Critical Cyber Asset.

“ERO” means the Electric Reliability Organization, currently the North
American Electric Reliability Corporation, or any successor organization,
certified by FERC pursuant to 18 C.F.R. 839.3.

“FERC” means the Federal Energy Regulatory Commission.

“Filing Clerk” or “Hearing Body Clerk” means the Central Records filing
clerk of the Public Utility Commission of Texas.

“Hearing Body” means the Public Utility Commission of Texas.

“Mitigation Plan” means an action plan developed by a Registered Entity
to (i) correct a violation of a Reliability Standard and (ii) prevent
reoccurrence of the violation. A Mitigation Plan is usually required
whenever a Registered Entity violates a Reliability Standard as
determined by any means including Compliance Enforcement Authority
Decision, settlement agreement, or otherwise.

“Party” means any Person who is allowed or required to participate in a
proceeding conducted pursuant to these Rules of Procedure. The term
“Party” as used herein shall include the members of the Compliance Staff
of the Compliance Enforcement Authority that participate in a proceeding.

“Penalty” as used herein includes all penalties and sanctions that may be
imposed pursuant to 16 U.S.C. 88240-1 and applicable regulations,
including but not limited to a monetary or non-monetary penalty; a
limitation on an activity, function, operation or other appropriate sanction;
or the addition of the Registered Entity to a reliability watch list composed
of major violators. Penalties must be within the range set forth in the
NERC ERO Sanction Guidelines approved by FERC pursuant to 18
C.F.R. Section 39.7(g)(2), and shall bear a reasonable relation to the
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seriousness of a Registered Entity’s violation and take into consideration
any timely efforts made by the Registered Entity to remedy the violation.

“Person” means any individual, partnership, corporation, limited liability
company, governmental body, association, joint stock company, public
trust, organized group of persons, whether incorporated or not, or any
other legal entity.

“Presiding Officer” or “Hearing Examiner” means an individual employed
or contracted by the Hearing Body and designated by the Hearing Body to
preside over hearings conducted pursuant to these Rules of Procedure.

“North American Electric Reliability Council” or “NERC” means North
American Electric Reliability Corporation.

“Registered Entity” means each user, owner and operator of the Bulk-
Power System within the United States that is required to register with the
Regional Entity pursuant to 18 C.F.R. § 39.2.

“Regional Entity” means Texas Regional Entity or Texas RE, a division of
Electric Reliability Council of Texas.

“Reliable Operation” has the meaning set forth in Section 215 of the
Federal Power Act.

“Reliability Standards” means standards approved by FERC pursuant to
Section 215 of the Federal Power Act and 18 C.F.R. Section 39.5, as such
standards are authorized and in effect from time to time.

“Remedial Action Directive” means an action (other than a penalty or
sanction) required that (1) is to bring a Registered Entity into compliance
with a Reliability Standard or to avoid a Reliability Standard violation, and
(2) is immediately necessary to protect the reliability of the Bulk Power
System from an imminent threat of harm.

“Respondent” means the Registered Entity who is the subject of the
Notice of Alleged Violation or contested Mitigation Plan that is the basis for
the proceeding, whichever is applicable.

“Staff” or “Compliance Staff” means individuals employed or contracted by
the Compliance Enforcement Authority who have the authority to make
initial determinations of Registered Entities’ compliance with or violation of
the Reliability Standards and associated Penalties and Mitigation Plans.

“Technical Advisor” means any Staff member, Hearing Body employee,
third-party contractor, or industry stakeholder who satisfies the
Compliance Enforcement Authority’s conflict of interest policy and is
selected to assist in a proceeding by providing technical advice to the
Presiding Officer and/or the Hearing Body.
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(b) For purposes of this Attachment 2--Rules of Procedure and in application
to any proceeding brought under these rules, the following terms shall be
substituted for the term used in a Chapter 22 rule:

“Administrative law judge” shall mean and refer to the defined term
“Presiding Officer.”

“Central records” shall mean “Hearing Body Clerk.”

“Final order” shall mean “final recommendation.”

“Proposal for decision” shall mean “draft recommendation.”
“Public utility” shall mean “party.”

(© If a term is defined in this Attachment 2—Rules of Procedure and in
Chapter 22, the meaning expressed herein shall prevail.

1.1.6 Interventions Are Not Permitted

The Respondent(s) and Compliance Staff shall be Parties to the proceeding. Unless
otherwise authorized by FERC, no other Persons shall be permitted to intervene or
otherwise become a Party to the proceeding.

1.1.7. Proceedings Open to the Public

All hearings, oral arguments, and meetings of the Hearing Body shall be open to the
public, and every notice, ruling, order or any other issuance of the Presiding Officer or
Hearing Body, and any transcript, made in any proceeding shall be publicly released
unless a Party has requested that it be kept confidential in accordance with Texas law,
and the Presiding Officer or Hearing Body determines that the information should not be
released publicly.

1.1.8 Numbering and Docketing System

The Staff of the Compliance Enforcement Authority shall maintain a system of
numbering proceedings before they are sent to the Hearing Body for a hearing under
these procedures. A numbered proceeding shall be created within the Compliance
Enforcement Authority upon the issuance of a notice of Alleged Violation. Unless
NERC provides a different docketing system that will be used uniformly by the
Compliance Enforcement Authority, proceeding numbers shall be assigned sequentially
beginning with a two digit number that relates to the last two digits of the year in which
the docket is initiated, followed by a dash (“-”), followed by the letters “[RE]”, followed by
a dash (“-“), followed by a four digit number that will be “0001” on January 1 of each
calendar year and ascend sequentially until December 31 of the same calendar year. If
the proceeding is not settled and becomes a contested matter before the Hearing Body,
the Hearing Body’s numbering and docketing system shall govern the tracking of such
filings while under the Hearing Body’s administration.

1.2 Hold Harmless

A condition of a Party invoking these Rules of Procedure and participating in a hearing
is that the Party agrees that the Compliance Enforcement Authority, including without
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limitation its members, board of directors or trustees, compliance committee, any other
committees or subcommittees, Staff, contracted employees, attorneys and experts
(outside or in-house), Hearing Body members, Presiding Officers and Technical
Advisors, shall not be liable, and shall be held harmless against the consequences of,
or any action or inaction arising out of, the hearing process, or of any agreement
reached in resolution of a dispute or any failure to reach agreement as a result of a
proceeding. This “hold harmless” provision does not extend to matters constituting
gross negligence or intentional misconduct.

1.3 Initiation of the Hearing Process

Except when contesting a Remedial Action Directive pursuant to section 1.5 of these
Rules of Procedure, a Registered Entity may file a response or complaint with the
Compliance Enforcement Authority and the Filing Clerk requesting a hearing if:

(@) The Registered Entity contests a Notice of Alleged Violation as to the
existence or scope of the alleged violation, the proposed Penalty, or both;
or

(b) The Registered Entity contests the Compliance Enforcement Authority’s
rejection of Registered Entity’s Mitigation Proposal in whole or in part.

A Registered Entity must file its hearing request within forty (40) days after (i) the
Registered Entity files its response to the notice of Alleged Violation; or (i) the
Compliance Staff submits to the Registered Entity its statement identifying a
disagreement with the Registered Entity’s Mitigation Proposal, whichever is applicable.
If the Registered Entity does not file a hearing request within the time period set forth in
this Section, then the Registered Entity will be deemed to have agreed and waived any
objection to the proposed Penalty, the Alleged Violation or the Compliance Staff’s stated
position on the Registered Entity’s Mitigation Proposal, whichever is applicable.

Either a notice of Alleged Violation issued to a Registered Entity or a Staff statement
setting forth its disagreement with a Registered Entity’s Mitigation Proposal shall clearly
state that the Registered Entity has the option to contest the Alleged Violation, proposed
Penalty, or both, or the Compliance Staff’s position on the Registered Entity’s Mitigation
Proposal.

A Registered Entity shall attach to a request for hearing whichever of the following are
applicable:

(@) The Registered Entity’s Self-Reporting of a violation;

(b) The Notice of Alleged Violation and the Registered Entity’'s response
thereto; or

(© The Registered Entity’s Mitigation Proposal and the Compliance Staff’s
statement identifying its disagreement with the Registered Entity’s
Mitigation Proposal.
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1.4  General Hearing Procedure

Except as otherwise specified in this Attachment 2—Rules of Procedure, the
procedures and timelines set forth in Chapter 22 shall govern the conduct of a hearing
arising under these rules.

1.4.1 Hearing Body

The Hearing Body, consisting of a quorum of the Commission, shall hear all
proceedings brought under these Rules of Procedure, unless the Commission elects to
delegate all or part of the proceeding to a Presiding Officer who is a member of the
Commission Staff. The Hearing Body is vested with the exclusive authority to issue a
final recommendation to the Chief Compliance Officer for the resolution of the issue(s)
presented. The following procedures shall also apply:

(@) The Hearing Body or any individual member thereof may, but is not
required to, attend any prehearing conference, status hearing or
evidentiary hearing, or to submit questions to the Presiding Officer to
submit to a Party or any witness at any such hearing. No more than one
member of the Hearing Body may be present for any prehearing
conference, status hearing, or evidentiary hearing unless the Hearing
Body has complied with the Open Meetings requirements of Texas law.

(b)  The Hearing Body shall resolve the issue(s) in every hearing through the
issuance of a final recommendation to the Chief Compliance Officer. In
issuing a final recommendation to the Chief Compliance Officer, the
Hearing Body shall consider the Presiding Officer's draft recommendation
but shall have the authority to reject, modify or approve the draft
recommendation in whole or in part in issuing its final recommendation.

1.4.2 Technical Advisor

The Presiding Officer or the Hearing Body may elect to use one or more Technical
Advisors to assist in any proceeding. Such an election may be made at any time during
the course of a proceeding. Any Staff member who serves as a Technical Advisor shall
not have been involved in or consulted at any time in regard to in any Compliance Staff
investigation, initial determination of Alleged Violation or Penalty, or assessment of a
Registered Entity’s Mitigation Proposal that resulted in the proceeding in which technical
advice would be rendered, and shall not otherwise participate in the proceeding on
which such technical advice would be rendered.

If the Presiding Officer or Hearing Body uses a Technical Advisor to assist in any
hearing, the Presiding Officer or Hearing Body shall disclose the identity and
professional affiliations of the Technical Advisor within two (2) days of the Technical
Advisor’s assignment to the proceeding, and Parties to the hearing may raise objections
to the Technical Advisor’s participation within 10 business days of disclosure.

1.5 Initiation of Remedial Action Directive Hearing

Staff may issue a Remedial Action Directive to a Registered Entity at any time, including
during any proceeding related to an alleged violation of a Reliability Standard. The
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Compliance Enforcement Authority will notify NERC within two (2) days after its Staff
issues a Remedial Action Directive.

The Registered Entity may contest the Remedial Action Directive in accordance with
these Rules of Procedure and Delegation Agreement, Exhibit D, Attachment 1, 810, by
filing a written notice with the Compliance Enforcement Authority that states that the
Registered Entity contests the Remedial Action Directive and that the Registered Entity
requests a Remedial Action Directive hearing. The Registered Entity shall attach a
copy of the Remedial Action Directive to its written notice. The Registered Entity must
provide such notice within two (2) business days following issuance of the Remedial
Action Directive. If the Registered Entity does not give written notice to the Compliance
Enforcement Authority within the required time period, the Registered Entity shall be
deemed to have waived its right to contest the Remedial Action Directive.

The Registered Entity shall simultaneously file with the Hearing Body Clerk a copy of
the notice that it is contesting the Remedial Action Directive.

The Hearing Body Clerk shall assign a docket number, and issue a Notice of Hearing
that sets forth the date, time and place at which the hearing will convene.
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