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	This Protocol Revision Request (PRR) is related to Nodal Protocol Revision Request (NPRR) 058, Clarification of Standard Form Market Participant Agreement.  

Only one Standard Form Market Participant Agreement can be in place at a given point in time.  To accommodate this, PRR729 conforms Protocol Section 16, Registration and Qualification of Market Participants, to match the updated Standard Form MP Agreement in the Nodal Protocols reflecting a single Standard Form Market Participant Agreement, as well as language applicable to the Independent Market Monitor (IMM), as required by P.U.C. Subst. R. 25.365, relating to the IMM.
Summary of NPRR058 changes:

· Modification and clean-up of Section 16, Registration and Qualification of MPs, to conform Section 16 to reflect a single Standard Form Market Participant Agreement

· Modifies Section 22 Standard Form Market Participant Agreement
· Correction to terminology

· Adds language to limit the liability of the IMM), as required by P.U.C. Subst. R. 25.365, relating to the IMM
Summary of the zonal changes in this PRR:

· Modification of Section 16 to conform Section 16 to reflect a single Standard Form Market Participant Agreement.  

· Modification of Section 22, adds Standard Form Market Participant Agreement.

Modification of Section 22, adds Standard Form Market Participant Agreement.

	Overall Market Benefit
	This PRR clarifies Protocols and ensures that a Market Participant (MP) has only one Standard Form Market Participant Agreement will be in place at any given point in time.

	Overall Market Impact
	None.

	Consumer Impact
	None.

	Credit Impacts  
	ERCOT credit staff and the Credit Work Group (Credit WG) have reviewed NPRR069 and do not believe that it requires changes to credit monitoring activity or the calculation of liability.

	Procedural History
	· On 05/25/07, PRR729 and the associated Impact Analysis (IA) were posted.

· On 6/21/07, PRS considered this PRR.

· On 6/28/07, TAC considered this PRR.

· On 7/17/07, the ERCOT Board (Board) considered this PRR.

	PRS Recommendation 
	On 06/21/07, PRS unanimously voted to recommend approval of PRR729 as amended by PRS to add the Standard Form Agreement (SFA) to Section 22 and require that all MPs have the SFA in place, and that PRS request that TAC request of the Board to direct all MPs to have the SFA in place by March 1, 2008.  All Market Segments were present for the vote.

On 6/21/07, PRS also unanimously voted to grant Urgent status to PRR729.  All Market Segments were present for the vote.  

	Summary of PRS Discussion
	On 06/21/07, PRS noted that the language regarding the IMM is included to comply with a PUC directive and some participants opined that the contract revisions should be included in both the zonal and nodal Protocols.  ERCOT Staff requested that PRR729 be placed on an Urgent timeline to ensure compliance with subsection (o) of P.U.C. Subst. R. 25.365, relating to the Independent Market Monitor.

	TAC Recommendation
	On 6/28/07, TAC unanimously voted to recommend approval of PRR729 as recommended by PRS.  All Market Segments were present for the vote.

	Summary of TAC Discussion
	There was no discussion on 6/28/07.

	Board Action
	On 7/17/07, the Board approved PRR729 as recommended by TAC.
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	Proposed Protocol Language Revision


16 Registration and Qualification of Market Participants

16.1
Registration and Execution of Agreements

ERCOT shall require all Market Participants (MPs) to register and execute the Standard Form Market Participant Agreement and, as applicable, 





Transmission Congestion Right (TCR) Account Holder Agreement,
Reliability Must-Run (RMR) Agreement and
Black Start Agreement.
A Standard Form Market Participant Agreement is provided in Section 22 of these Protocols, and shall be posted on the Market Information System (MIS).

All registration procedures and applications necessary to complete registration for any function described herein shall be posted on the MIS.  As part of its registration procedures, ERCOT may require:

(1)
Reasonable tests of the ability of MPs to communicate with ERCOT or perform as required under these Protocols;

(2)
An application fee as determined by the ERCOT Board; 

(3)
Related agreements for specific purposes, (such as agency designation, meter splitting or network interconnection) that apply only to some MPs; and

(4)
A representation to ERCOT that no officer, owner, partner or other equity interest owner of the Entity was CEO or President or collectively held more than a 20% equity interest in (as owner, partner or other equity interest owner) another Entity at the time of a default where the default resulted in amounts owed to ERCOT remaining unpaid on any Agreement with ERCOT.

16.1.1 
Re-Registration as a Market Participant

Any MP that has had one of the following occur must provide to ERCOT a new DUNS Number to re-register as a MP with ERCOT:

(1) 
Its Agreement with ERCOT terminated; or 

(2) 
Its Customers dropped to the Provider(s) of Last Resort (POLR) pursuant to Section 15.1.2.9, Mass Transition.    

16.2
Registration and Qualification of Qualified Scheduling Entities

16.2.1
Criteria for Qualification as a Qualified Scheduling Entity (QSE)

To become and remain registered and qualified as a QSE, an Entity must:

(1)
Execute a Standard Form Market Participant Agreement;

(2)
Demonstrate to ERCOT’s reasonable satisfaction that the Entity is capable of performing the functions of a QSE;

(3)
Demonstrate to ERCOT’s reasonable satisfaction that the Entity is capable of complying with the requirements of all ERCOT Protocols and guidelines;

(4)
Satisfy ERCOT’s creditworthiness requirements as set forth in this Section;

(5)
Comply with the backup plan requirements outlined in the ERCOT Operating Guides; and

(6)
Be generally able to pay its debts as they come due.  ERCOT may request evidence of compliance with this qualification only if ERCOT reasonably believes that a QSE is failing to comply with it.

If a QSE chooses to use EDI transactions to receive Settlement Statements and Invoices, it must participate in and successfully complete testing as described in Protocol Section 23, Texas Test Plan Team Retail Market Testing, prior to commencing operations with ERCOT.

QSEs shall promptly notify ERCOT of any change that materially affects the Entity’s ability to satisfy the criteria set forth above.  If a QSE fails to inform ERCOT within one (1) day of a material change in the information provided which may affect the reliability or safety of the ERCOT System or the financial security of ERCOT, ERCOT may, after providing notice to each Entity represented by the QSE, refuse to accept schedules from the QSE and take any other action ERCOT deems appropriate to prevent ERCOT and/or Market Participants from bearing potential or actual risk(s), financial or otherwise, arising from such deficiency(ies), and in accordance with these Protocols.

A single Entity acting as a QSE may partition itself into subordinate QSEs ("Subordinate QSEs"), each of which shall be treated as individual QSEs for all purposes except communication, liability, financial security, and financial liability requirements under Section 16.2.  Notwithstanding the forgoing, if a single Entity requests to partition itself into more than four (4) Subordinate QSEs, ERCOT may implement the request subject to ERCOT’s reasonable determination that the additional requested Subordinate QSEs will not be likely to overburden ERCOT’s staffing or systems.  ERCOT shall adopt an implementation plan allowing phased-in registration for these additional Subordinate QSEs in order to mitigate system or staffing impacts.  However, that registration shall not be unreasonably delayed.  Security and financial liability shall be cumulated for all Subordinate QSEs for the single Entity executing the Standard Form Market Participant Agreement.  The Entity executing the Standard Form Market Participant Agreement will have overall responsibility for all requirements set forth in this Section 16.2, Registration and Qualification of Qualified Scheduling Entities and any liability contained within these Protocols.  

Continued qualification as a QSE is contingent upon adherence to all requirements set forth in these Protocols.  ERCOT shall suspend a QSE’s rights as a Market Participant at such time as ERCOT reasonably determines that the Entity does not satisfy any criterion.

16.2.2
QSE Qualification Requirements

To meet the minimum requirements for qualification by ERCOT a QSE must:

(1)
Submit an application for qualification, including any applicable fee;

(2)
Execute any required agreements relating to use of the ERCOT network, software and systems;

(3)
Designate a representative who shall be responsible for operational communications and who shall have sufficient authority to commit and bind the QSE and Entities it represents;

(4)
Maintain a twenty-four (24) hour, seven (7) day per week scheduling center with qualified personnel for the purposes of communicating with ERCOT for scheduling purposes and for deploying the QSE’s Ancillary Services in Real Time.  These personnel shall be responsible for operational communications and shall have sufficient authority to commit and bind the QSE;

(5)
Be financially responsible for payment of settlement charges for those Entities it represents as set forth in Sections 6, 7 and 9 of these Protocols;

(6)
Demonstrate a working functional interface with the ERCOT System and all required ERCOT computer systems;

(7)
Comply with the backup plan requirements outlined in the ERCOT Operating Guides;

(8)
Provide all necessary bank account information and arrange for Fed-Wire System transfers for two-way confirmation; and

(9)
Allow ERCOT, upon reasonable notice, to conduct a site visit for verification of provided information.

16.2.3
Application Process for QSE Qualification

To qualify as a QSE, an applicant must submit to ERCOT a completed QSE application and any applicable fee.  ERCOT shall post on the ERCOT MIS the QSE application form, all materials that must be provided with the QSE application, the Standard Form Market Participant Agreement, and the fee schedule, if any, applicable to QSE applications.  The QSE application shall be attested to by a duly authorized officer or agent of the applicant.  The applicant shall promptly notify ERCOT of any material changes affecting a pending application using the appropriate form posted on the MIS.  The application must be submitted at least sixty (60) days prior to the proposed date of commencement of service.

16.2.3.1
Notice of Receipt of QSE Application

Within three (3) Business Days after receiving each QSE application, ERCOT shall send the applicant a written confirmation that ERCOT has received the application.  ERCOT shall return without review any application that does not include the proper application fee.  The remainder of this subsection shall not apply to any application returned for failure to include the proper application fee.

16.2.3.2
Sufficiency of Information Provided by QSE Applicant

Within ten (10) Business Days after receipt of a QSE application, ERCOT shall notify the QSE applicant in writing if the QSE application is incomplete.  Within ten (10) Business Days after receipt of a QSE application, if ERCOT does not notify an applicant that the application is incomplete, the application shall be deemed complete as of the date of receipt by ERCOT.

If ERCOT determines that a QSE application is not complete, ERCOT’s notification shall explain the deficiencies and stipulate the additional information necessary to make the QSE application complete.  The QSE applicant shall then have five (5) Business Days from the receipt of ERCOT’s notification, or such longer period as ERCOT may allow, to provide the additional required information.  If the QSE applicant responds to the ERCOT notification within the allotted time, then the QSE application shall be deemed complete on the date that ERCOT receives the complete additional information from the applicant.

If the QSE applicant does not respond to ERCOT’s notification within the time allotted, ERCOT will reject the application and will notify the applicant according to the procedures below.

16.2.3.3
ERCOT Acceptance or Rejection of QSE Application

ERCOT shall approve or reject each QSE application not more than ten (10) Business Days after the QSE application has been deemed complete in accordance with this subsection.  Upon reasonable notice to the QSE applicant, ERCOT may conduct a site visit as part of its evaluation of a QSE application.  ERCOT may approve a QSE application on the condition that the QSE applicant agrees to a limitation(s) with respect to the types of transactions that it may conduct with ERCOT.

If ERCOT approves a QSE application, it shall send an approval letter to the QSE applicant, along with a Standard Form Market Participant Agreement and any other required agreements relating to use of the ERCOT network, software and systems for the QSE applicant’s signature.

If ERCOT rejects a QSE application, ERCOT shall send the QSE applicant a rejection letter explaining the grounds upon which ERCOT has rejected the QSE application.  Appropriate grounds for rejecting a QSE application include:

(1)
Required information not provided to ERCOT in the allotted time;

(2)
Non-compliance with technical requirements; and/or

(3)
Non-compliance with other specific eligibility requirements set forth in this Section or in any other part of these Protocols.

Not later than ten (10) Business Days after receipt of a rejection letter, the QSE applicant may challenge the rejection of its QSE application utilizing the dispute resolution procedures set forth in Section 20, Alternative Dispute Resolution Procedures.  Regardless of whether or not the QSE applicant challenges the rejection, the applicant may submit a new QSE application and fee and ERCOT shall process the new QSE application in accordance with this subsection.

16.2.4
Remaining Steps for QSE Qualification

Upon receipt of approval notice from ERCOT, an applicant must coordinate or perform the following:

(1)
Return the executed Standard Form Market Participant Agreement and other related agreements to ERCOT;

(2)
Coordinate with ERCOT and other Entities as necessary, to test all communications necessary to participate in the market in the ERCOT Region;

(3)
Submit a Service Filing; and

(4)
Demonstrate compliance with security and financial requirements.

16.2.4.1
Qualified Scheduling Entity Service Filing

Not less than fifteen (15) days prior to commencement of any scheduling activities with ERCOT, each QSE must submit a complete Service Filing, including declaration on any subordinate QSEs.  ERCOT shall post on the ERCOT MIS the forms and procedures to be used by QSEs to submit Service Filings.  The Service Filing shall include:

(1)
Proof of credit for ERCOT security amount, as detailed below; the security amount will increase or decrease with the addition or discontinuance of represented Market Participants and/or their respective market activity;

(2)
A complete listing of all Entities that the QSE intends to represent.  This list will be updated daily up to three (3) days prior to commencement of service by the QSE; and

(3)
The date upon which the QSE proposes to commence scheduling activities with ERCOT.

Not more than three (3) Business Days after receiving each Service Filing, ERCOT shall send a written notification to the QSE that it has received the Service Filing.  If the Service Filing is not complete, ERCOT shall notify the QSE by telephone, by email, and certified mail with an explanation of the additional information necessary to make the Service Filing complete.

Not more than ten (10) days after a complete Service Filing (either a filing that is initially complete or one that has been supplemented pursuant to the above procedures) is received by ERCOT, ERCOT shall either notify the QSE it may begin scheduling activities upon its proposed commencement date or that ERCOT has reasonably determined that the QSE’s Service Filing is insufficient.

Not later than ten (10) Business Days after receipt of a notice of insufficiency, the QSE may challenge the notice of insufficiency utilizing the dispute resolution procedures set forth in Section 20, Alternative Dispute Resolution Procedures.  Regardless of whether or not the QSE challenges the notice of insufficiency, the QSE may submit a new Service Filing and ERCOT shall process the new Service Filing in accordance with this subsection.

16.2.4.2
Maintaining and Updating QSE Information

Each QSE must timely update information provided to ERCOT in the application process and a QSE must promptly respond to any reasonable request by ERCOT for updated information regarding the QSE or the information provided to ERCOT, including: 

(1)
The QSE’s addresses;

(2)
A list of Affiliates;

(3)
Designation of the QSE’s Authorized Representatives, Contacts, and User Security Administrator (per the Application for Registration as a QSE) including the addresses (if different), titles, telephone and facsimile numbers, and e-mail addresses for such persons; and

(4)
A list of the QSE’s officers and directors.

16.2.4.3
Qualified Scheduling Entity Service Termination

If a QSE intends to terminate representation of an LSE or Resource (other than an LSE or Resource serving as its own QSE, in which case this Section does not apply), the QSE will provide Notice to ERCOT and the LSE or Resource no less than twelve (12) Business Days prior to the specified effective termination date (“Termination Date”).

Effective at 2400 on the Termination Date specified by the QSE, the QSE will no longer schedule for or represent the terminated LSE or Resource; provided, however, that the QSE is responsible for settlement obligations the QSE has incurred on behalf of the terminated LSE or Resource prior to the termination. The QSE must submit schedules for the Termination Date and update the schedules pursuant to these Protocols for the Operating Day which is the Termination Date.  Notwithstanding the foregoing, if, before the Termination Date, the LSE/Resource:

(1)
affiliates itself with a new QSE, or 

(2)
fulfills ERCOT’s creditworthiness requirements in order to become an Emergency QSE,

the QSE that provided notice of the intent to terminate representation of the LSE/Resource will no longer be responsible for scheduling for the terminated LSE/Resource upon the effective date of the new QSE’s representation of that LSE/Resource or the LSE/Resource qualifying as an Emergency QSE.

Within two (2) Business Days of Notice of a QSE’s intent to terminate representation of an LSE, ERCOT shall notify the LSE of the level of credit the LSE must provide should it become an Emergency QSE, as well as the date by which it must post the required collateral.

16.2.5
QSE Financial Security

16.2.5.1
ERCOT Creditworthiness Requirements for QSEs

QSE’s must meet ERCOT’s creditworthiness requirements and maintain any minimum security amount required, as provided herein and demonstrated in a form acceptable to ERCOT.  If the QSE’s creditworthiness rating falls below the level required to support the QSE’s activity in the market in the ERCOT Region, ERCOT may suspend the QSE’s scheduling rights under these Protocols until the QSE submits additional security in accordance with this Section.  ERCOT’s election not to suspend the QSE’s scheduling rights on any particular occasion will not preclude ERCOT from suspending the QSE’s scheduling rights on any subsequent occasion.

16.2.5.1.1
Requirements for Establishing Creditworthiness Rating

Minimum short term and long-term debt ratings, minimum average times/interest earning ratio (TIER) and debt service coverage (DSC) ratios, and minimum equity ratios to establish credit worthiness will be adopted by the ERCOT Board of Directors.

A QSE may meet ERCOT’s credit requirements, and is not initially required to post security, if the QSE meets one of the following requirements:

(a)
Has an Entity Short-Term or Long-Term Debt Rating that meets or exceeds the Minimum Short-Term and Long-Term Debt Ratings adopted by the Board provided that the Entity shall provide (i) quarterly unaudited financial statements not later than sixty (60) days after the close of each of the issuer’s fiscal quarters, and (ii) annual audited financial statements not later than one hundred twenty (120) days after the close of each of the issuer’s fiscal year; provided however, that if a QSE’s financial statements are publicly available electronically and the QSE provides to ERCOT sufficient information to access those financial statements, then the QSE shall be deemed to have met this requirement.  ERCOT may extend the period for providing annual audited statements on a case by case basis;

(b)
Is an Electric Cooperative, and (i) is a Rural Utilities Service (“RUS”) power supply borrower, and (ii) achieves the average TIER and DSC coverage ratios to be approved by the ERCOT Board, as such terms are defined in the Code of Federal Regulations Chapter XVII, and (iii) maintain an equity level approved by the ERCOT Board; and

(c)
Is a privately held company without Short Term or Long Term Debt Ratings, and (i) has equity in the amount equal to or greater than the minimum equity level approved by the ERCOT Board for a QSE under this subsection, which may be adjusted by the Board from time to time in its discretion; and, (ii) provides its most recent audited annual, and most recent unaudited interim, financial statements and other information as requested by ERCOT on a basis approved by the ERCOT Board (such as annually, quarterly, or monthly).

16.2.5.1.2
Alternative Means of Satisfying ERCOT Creditworthiness Requirements

If the QSE’s activity in the market in the ERCOT Region is greater than the maximum unsecured credit allowed under the standards adopted by the ERCOT Board of Directors (“Unsecured Credit Limit”), the QSE shall submit additional alternative security through one of the following means:

(1)
Another Entity that meets or exceeds the Minimum Debt Ratings, as established by the ERCOT Board, may provide a corporate guarantee of the QSE’s liability to ERCOT in an amount equal to the QSE’s Total Estimated Liability (TEL) or Estimated Aggregate Liability (EAL), whichever is applicable, minus the QSE’s Unsecured Credit Limit; provided that the corporate guarantor meets the requirements set forth in Section 16.2.5.1.1.  The guarantee must be provided in the form of the ERCOT Board approved standard form guarantee Agreement.

(2)
The QSE may provide an irrevocable letter of credit naming ERCOT beneficiary in an amount equal to or greater than the QSE’s Total Estimated Liability (TEL) or Estimated Aggregate Liability (EAL), whichever is applicable, minus the QSE’s Unsecured Credit Limit.  ERCOT may reject the letter of credit if the issuing bank is unacceptable to ERCOT or if the conditions under which ERCOT can draw against the letter of credit are unacceptable to ERCOT.  The letter of credit must be provided in the form of the ERCOT Board approved standard form letter of credit.

(3)
The QSE may provide a surety bond naming ERCOT beneficiary in an amount equal to or greater than the QSE’s Total Estimated Liability (TEL) or Estimated Aggregate Liability (EAL), whichever is applicable, minus the QSE’s Unsecured Credit Limit.  The surety bond must be executed by a surety acceptable to ERCOT, in compliance with limits established by the ERCOT Board-approved creditworthiness standards, and must be in the form of ERCOT’s standard form surety bond agreement.

(4)
The QSE may deposit cash in an account designated by ERCOT with the understanding that ERCOT may draw part or all of the cash so deposited to satisfy any overdue payments owed by the QSE to ERCOT.  The account may bear interest payable directly to the QSE, provided, however, any such arrangements shall not restrict ERCOT’s immediate access to the funds.  The cash so deposited shall be in an amount equal to or greater than the QSE’s TEL or EAL, whichever applies, minus the QSE’s Unsecured Credit Limit.  Each QSE agrees that ERCOT has a security interest in all property delivered by the QSE to ERCOT from time to time in order to meet the creditworthiness requirements and that such property secures all amounts owed by the QSE to ERCOT.

16.2.6
Determination and Monitoring of QSE Liability

16.2.6.1
Determination of Total Estimated Liability

ERCOT shall use Total Estimated Liability (TEL) for purposes of Section 16.2.5.1.2, Alternative Means of Satisfying ERCOT Creditworthiness Requirements during the shorter of the first twenty-one (21) days or the first Invoice cycle that the QSE conducts scheduling activities with ERCOT.

16.2.7
Determination of Total Estimated Liability

16.2.7.1
Determination of Initial Total Estimated Liability

ERCOT shall calculate the QSE’s initial Total Estimated Liability (TEL), using the following formula:

TEL = DES x BEF x AEP x 40

Where:


TEL =
Total Estimated Liability

DES =
Estimated Daily Actual Load Schedule (average MWh) plus estimated Daily Actual Generation Schedule initially provided by the QSE in its Service Filing

BEF =
Balancing Energy Factor is the greater of:

(a)
Twenty percent (20%) or the estimated actual Load imbalance or Resource imbalance percentage for QSEs that schedule only Load or Generation; or

(b)
The greater of ten percent (10%) or the estimated actual net Load imbalance and Resource imbalance percentage for QSEs that schedule both Load and Generation

AEP =
Average Energy Price in the market in the ERCOT Region.  AEP is initially based upon on seasonal historic average prices for Balancing Energy

16.2.7.2
Total Estimated Liability Monitoring

During the shorter of the first twenty-one (21) days or the first Invoice cycle of a QSE’s operation in the market in the ERCOT Region, ERCOT shall monitor the QSE’s actual outstanding liability incurred to date plus the additional forecasted liability that the QSE may incur in a forty (40) day settlement cycle.  To the extent that ERCOT reasonably determines that the TEL so calculated is insufficient to provide adequate financial security to the Market Participants in the market in the ERCOT Region, ERCOT may specify a larger TEL than would be produced by the use of the above formula.  The QSE shall maintain security in an amount sufficient to satisfy the greater of the initial TEL or the revised TEL, minus the QSE’s Unsecured Credit Limit.  If at any time an Entity exceeds the twenty percent (20%) BEF (Load side), which is intended to account for the QSE’s potential imbalance energy, collateral must be posted to cover the estimated energy use as determined by ERCOT.  During the initial twenty-one (21) day period, ERCOT shall monitor the QSEs actual liability to ERCOT and follow the notification procedures in accordance with this Section.

16.2.7.3
Determination of Estimated Aggregate Liability

This subsection applies to all QSEs.  After a QSE receives its first Invoice, ERCOT shall monitor daily and calculate, at least weekly, the QSE’s Estimated Aggregate Liability (EAL) based on the formula below.  Any QSE that is required to post security is responsible, at all times, for maintaining posted security at or above the amount of its EAL, minus the QSE’s Unsecured Credit Limit.

EAL = Greater of ADTE or [Highest TEL or ADTE in effect during the previous 60-day period (adjusted for the SAF)] + OUT – TCRar + PUL

Where:

EAL =
Estimated Aggregate Liability

TEL =
Total Estimated Liability (as defined in Section 16.2.7 Determination of Total Estimated Liability)

ADTE =
Average daily transaction, extrapolated, which is calculated as (ADT x 40 days x SAF)

ADT =
Average daily transaction, which is calculated from (the sum of the Initial Settlement Statements included in the two most recent Settlement Invoices less the TCR Congestion credits for the same Invoice period to the extent Secured) / the number of Initial Settlement Statements included in the Invoices

OUT =
Outstanding, unpaid transactions, which include outstanding Invoices + estimated unbilled items, to the extent not adequately accommodated in the ADTE calculation above (including but not limited to Balancing Energy, Ancillary Services, resettlements, final, and true-ups).  Invoices will not be considered outstanding for purposes of this calculation if prepaid on or before the second (2nd) Business Day following issuance of the Invoice

TCRar =
TCR auction revenue as described in Section 7.5.4, Allocation Method and Timing for Distributing TCR Auction Revenues, estimated for the sixty (60) day forward period

SAF =
Seasonal Adjustment Factor, which compares size of overall market settlement from statement to statement, and is used to more precisely forecast the liability in the period for which settlement data is not yet available.  ERCOT shall set this factor equal to one (1)

PUL =
Potential uplift, to the extent and in the proportion that a QSE represents Entities to which an uplift of a short payment will be made pursuant to Section 9.4.4, Partial Payments, item (6).  The sum of:

(1)
Amounts expected to be uplifted within one year of the date of the calculation; and

(2)
Twenty-five percent (25%) [or such other percentage based on available statistics regarding default of reorganized Entities of any short payment amounts being repaid under a payment plan ordered by a bankruptcy court for a defaulting QSE] of amounts due more than one year from the date of the calculation

Secured =
The owner of the TCR credit has granted ERCOT a first priority security interest in receivables generated under or in connection with the TCR Account Holder Agreement to secure any and all obligations arising under: (i) the Standard Form Market Participant Agreement, (ii) any agreement identified in Section 16.1 and/or (iii) these Protocols.

To the extent that ERCOT, using commercially reasonable measures, determines that the EAL so calculated does not adequately match the financial risk to the MPs in the market in the ERCOT Region, ERCOT may specify a larger or smaller EAL than would be produced by the use of the above formula. ERCOT will, to the extent practical, exchange with the QSE that information utilized in determining credit requirements.  ERCOT will provide written notification to the QSE of the basis for ERCOT’s assessment of the QSE’s financial risk.

16.2.7.4
Determination of Aggregate Net Load Imbalance Liability and Net Resource Imbalance Liability (NLRI)

This subsection applies to all QSEs.  For any Invoice periods that have not been invoiced in which the sum of:

(1)
The percentage by which a QSE’s total estimated Load (MWh) differs from its scheduled Load (MWh); and

(2)
The percentage by which a QSE’s total estimated Resource (MWh) differs from its scheduled Resource (MWh)

exceeds twenty percent (20%), ERCOT will monitor daily and calculate, at least weekly, an aggregate incremental Net Load Imbalance Liability and Net Resource Imbalance Liability (NLRI), based on the formula below.  Any QSE required to post security is responsible, at all times, for maintaining posted security at or above the amount of its EAL, plus its aggregate incremental NLRI minus its Unsecured Credit Limit.

NLRIq = SUM(NLRIqi)

NLRIqi = SUM(NLRIqiz)

NLRIqiz = 
(LIqiz + RRIqiz)

LIqiz
= 
-1 * (SLqiz – ELqiz) * MCPEiz  * PM

RRIqiz
= 
(SGqiz – EGqiz) * MCPEiz * PM

Where:

i
interval being calculated

z
zone being settled

LIqiz
Load Imbalance ($) per interval per zone per QSE

SLqiz
Scheduled Load (MWh) per interval per zone per QSE

ELqiz
Estimated Load (MWh) per interval per zone per QSE,

RRIqiz
Relaxed Resource Imbalance ($) per interval per zone per QSE

SGqiz
Scheduled Generation (MWh) per interval per zone per QSE

EGqiz
Estimated Generation (MWh) per interval per zone per QSE,

MCPEiz
Market Clearing Price of Energy ($/MWh) per interval per zone

PM
Price Multiplier (150% for periods projected forward, 100% for other periods)

NLRI
Net Load Imbalance Liability and Net Resource Imbalance Liability

1. Load Imbalance for Invoice periods that are completed but for which ERCOT has not issued an Invoice, is calculated as the higher of: (a) ERCOT’s estimate of the QSE’s Load Imbalance for the period or (b) the QSE’s estimate of Load Imbalance for the period. 

2. Load Imbalance for an Invoice period not yet completed, is calculated as the higher of: (a) ERCOT’s estimate of the QSE’s Load Imbalance for the most recent seven (7) day period, or (b) the QSE’s forecast of Load Imbalance for the next seven (7) day period.

3.  ERCOT shall use actual Resource Imbalance  for Invoice periods that are completed but for which ERCOT has not issued an Invoice.  For periods in which actual Resource Imbalance is not available, and for Invoice periods that are completed but for which ERCOT has not issued an Invoice, Resource Imbalance is calculated as the higher of: (a) ERCOT’s estimate of the QSE’s Resource Imbalance for the period, including both scheduled and unscheduled Balancing Energy Service, or (b) the QSE’s estimated Resource Imbalance for the period.

4. ERCOT shall use actual Resource Imbalance for an Invoice period not yet completed.  For periods in which actual Resource Imbalance is not available, and for an Invoice period not yet completed, Resource Imbalance is calculated as the higher of: (a) ERCOT’s estimate of the QSE’s Resource Imbalance, including both scheduled and unscheduled Balancing Energy Service, for the most recent seven (7) day period, or (b) the QSE’s forecast of Resource Imbalance for the next seven (7) day period.

5. ERCOT will review the price per MWh and multiplier at least quarterly to ensure that no less than ninety-five percent (95%) of the price volatility for a one (1) year period is captured in the calculation. Changes to the PM factor will be reviewed and approved by the Finance and Audit Committee.  ERCOT will provide notice to Market Participants of any change at least fourteen (14) days prior to the effective date along with the analysis supporting the change.

To the extent that ERCOT, using commercially reasonable measures, determines that the NLRI as calculated above does not adequately match the financial risk to Market Participants, ERCOT may specify a larger or smaller NLRI than that produced by using the above-referenced formula.  ERCOT will, to the extent practical, exchange with the QSE the information ERCOT used in determining those credit requirements.  ERCOT will provide written notification to the QSE of the basis for ERCOT’s assessment of the QSE’s financial risk and the applicable credit requirements.

16.2.8
Monitoring of Creditworthiness by ERCOT

ERCOT shall monitor the creditworthiness and credit exposure of each QSE and its guarantor, if any.  To enable ERCOT to monitor creditworthiness, each QSE and its guarantor, if any, shall provide to ERCOT:

(1)
quarterly unaudited financial statements no later than sixty (60) days after the close of each of the issuer’s fiscal quarters; and

(2)
annual audited financial statements no later than one hundred twenty (120) days after the close of each of the issuer’s fiscal year;

Provided, however, that if a QSE’s financial statements are publicly available electronically and the QSE provides to ERCOT sufficient information to access those financial statements, then the QSE shall be deemed to have met this requirement.  ERCOT may extend the period for providing annual audited statements on a case-by-case basis.

With respect to a QSE that meets ERCOT creditworthiness requirements pursuant to Section 16.2.5.1.1, Requirements for Establishing Creditworthiness Rating, for any portion of its creditworthiness requirement, such QSE shall inform ERCOT within three (3) Business Days if it has experienced a material change that might reduce the QSE’s Unsecured Credit Limit and  ERCOT may then require that QSE to meet one of the credit requirements of Section 16.2.5.1.2, Alternative Means of Satisfying ERCOT Creditworthiness Requirements.  If the QSE fails to promptly satisfy ERCOT creditworthiness requirements, ERCOT may take remedial action as set forth in these Protocols and provide notice thereof to each Entity represented by the QSE.

With respect to a QSE meeting creditworthiness requirements using an alternative means provided in Section 16.2.5.1.2, Alternative Means of Satisfying ERCOT Creditworthiness Requirements, for any portion of its creditworthiness requirement, that QSE is responsible, at all times, for maintaining security in an amount at or above its TEL, EAL and NLRI, as applicable, minus the QSE’s Unsecured Credit Limit.  ERCOT shall promptly notify each QSE of changes to its TEL, EAL and NLRI and allow the QSE time, as set forth in paragraph (1) below, to provide additional security, if necessary, to maintain compliance with Section 16.2.5, QSE Financial Security.  If a QSE fails to provide additional security within the time allowed by ERCOT, ERCOT may take remedial action as set forth in these Protocols and provide notice thereof to each Entity represented by the QSE.

ERCOT shall notify a QSE’s authorized representative(s) and credit contact when the QSE’s EAL reaches ninety percent (90%) of its posted security.  ERCOT shall electronically issue a warning advising the QSE that it should consider increasing the amount of security posted with ERCOT.  However, ERCOT’s failure to issue that warning does not prevent it from exercising any of its other rights under this Section 16.  If the QSE does not provide additional security by 1500 (i.e., 3:00 pm) on the second Bank Business Day from the date on which ERCOT provided notification, then ERCOT may notify the Entities the QSE represents of the QSE’s potential suspension.

A QSE’s scheduling privilege may be suspended when the sum of its TEL, EAL and NLRI equals or exceeds one hundred percent (100%) of its posted security.  The QSE is responsible, at all times, for managing its TEL, EAL and NLRI or posting additional security in order to avoid reaching its credit limit.  Any failure by ERCOT to issue a notification as set forth in this subsection shall not relieve the QSE of the obligation to maintain security in an amount equal to or greater than its TEL, EAL and NLRI.  To the extent that a QSE fails to maintain security in an amount equal to or greater than its TEL, EAL, and NLRI, ERCOT shall take the following actions:

 (1)
ERCOT shall promptly notify the QSE, on a Business Day, of the amount by which the QSE must increase its security and allow the QSE: (a) until 1500 on the second Bank Business Day from the date on which ERCOT delivered notification to increase the QSE’s security if ERCOT delivered its Notice before 1500 on a Business Day, or (b) until 1700 on the second Bank Business Day from the date on which ERCOT delivered notification to increase the QSE’s security if ERCOT delivered its Notice after 1500 but prior to 1700 on a Business Day.  ERCOT shall notify the QSE’s authorized representative(s) and credit contact if it has not received the required security by 1530 on the day on which the security was due; however, failure to notify the QSE’s representatives or contacts that ERCOT did not receive the required security does not prevent ERCOT from exercising any of its other rights under this Section 16.

(2)
ERCOT: (a) may require the QSE to self-arrange all of its Ancillary Service Obligations and (b) shall not permit the QSE to bid for Ancillary Services until it has posted the additional security.

(3)
At the same time as it notifies the QSE, ERCOT may promptly notify each LSE and Resource represented by the QSE that it may have to designate a new QSE(s) if its QSE fails to increase its security.

(4)
If the QSE posts the additional security by the deadline in paragraph (1) above, then ERCOT may notify each LSE and Resource represented by the QSE of that fact and permit the QSE to resume procuring Ancillary Services through ERCOT to meet the QSE’s Ancillary Service Obligations.

(5)
If the QSE fails to post the additional security by the deadline in paragraph (1) above,  ERCOT may suspend the QSE’s right to schedule and shall notify the affected LSE(s) and Resource Entity(ies) that the QSE has failed to post the required security.  In the event that ERCOT suspends some or all of a QSE’s rights, the affected Resource Entity(ies) and LSE(s) shall meet the requirements in Section 16.2.13, Designation as an Emergency QSE or Virtual QSE.

(6)
Notwithstanding any of the foregoing, upon ERCOT’s notification to a QSE that the sum of its TEL, EAL and NLRI equals or exceeds one hundred percent (100%) of its posted security, until the QSE posts the required collateral, ERCOT shall not make payments to that QSE up to the amount of the additional required collateral.  The payments that ERCOT will not make to that QSE include TCR Revenues, TCR Credits, reimbursements for short payments and any other reimbursements or credits under any other agreement.  ERCOT may retain all such amounts until the QSE has fully complied with its security and/or collateral posting obligations under the Standard Form Market Participant Agreement, other agreements, and/or these Protocols.

16.2.9
Payment Breach and Late Payments by Market Participants

Each Market Participant must ensure that amounts due to ERCOT, or its designee, if applicable, by such Market Participant and, if the Market Participant is a QSE, any Subordinate QSEs it has designated, are submitted in full to ERCOT on a timely basis.  Each Subordinate QSE will receive a separate Invoice.  Netting of the amounts due by Subordinate QSEs is not allowed.  The amount due on the separate Invoices for each Subordinate QSE must be submitted by the close of Bank Business Day of the due date set forth on the Invoice (or, if the due date is not a Bank Business Day, on the next day that is a Bank Business Day).  If a Subordinate QSE does not submit the full amount due by close of Bank Business Day of the due date, ERCOT shall deduct the amount due by that Subordinate QSE from the Market Participant and/or any other Subordinate QSE of that Market Participant to the extent of the amount due and not paid by the late paying Subordinate QSE before calculating short payments to other ERCOT Market Participants.

The failure of a Market Participant to pay when due any payment or collateral obligation owed to ERCOT or its designee, if applicable, under the Standard Form Market Participant Agreement, any agreement identified in these Protocols, or otherwise shall constitute an event of “Payment Breach.”  Additionally, any Payment Breach by a Market Participant will constitute a default under any and all other agreements between ERCOT and the Market Participant.  In the event of a Payment Breach, ERCOT will immediately contact the authorized representative(s) and credit contact of the Market Participant telephonically and will make appropriate written notices, as described below, and demand payment of the past due amount.  Upon a Payment Breach, ERCOT may impose the below-listed remedies for Payment Breach (“Breach Remedies”), as set forth in Section 16.2.9.1, ERCOT’s Remedies , in addition to any other rights or remedies it has under the Standard Form Market Participant Agreement, other agreements, the Protocols or the common law.

If a Market Participant makes a payment or any portion of a payment or a collateral call to ERCOT after the due date and time, such payment shall constitute a “Late Payment.”  If ERCOT receives a Late Payment which fully pays the Market Participant’s payment or collateral obligation to ERCOT within two (2) Bank Business Days of the due date, ERCOT will waive the Payment Breach, except for ERCOT’s Remedies for Late Payments, as set forth in Section 16.2.9.2, ERCOT’s Remedies for Late Payments.  Even if ERCOT chooses to not immediately impose Default Remedies against a Market Participant because the Market Participant has fully paid its obligation within two (2) Bank Business Days, ERCOT shall track the number of Late Payments received from each Market Participant in any rolling twelve (12) month period, for purposes of imposing the Late Payment Remedies set forth below in Section 16.2.9.2, ERCOT’s Remedies for Late Payments.

16.2.9.1
ERCOT’s Remedies 

In addition to all other remedies that ERCOT has, pursuant to the Standard Form Market Participant Agreement, other agreements, these Protocols or the common law, for Payment Breaches and other defaults by a Market Participant, ERCOT has the following additional remedies:

16.2.9.1.1
No Payments by ERCOT to Market Participant

ERCOT shall not make any payment to a Market Participant unless or until the Market Participant cures the Payment Breach.  The payments ERCOT will not make to a Market Participant in breach of any agreement with ERCOT include TCR Revenues, TCR Credits, reimbursements for short payments, and any other reimbursements or credits under any other agreement.  ERCOT shall retain all such amounts until the Market Participant has fully paid all amounts owed to ERCOT under Standard Form Market Participant Agreement, other agreements and/or these Protocols. If the Market Participant should fail to pay the full amount due, ERCOT may apply all funds it withheld toward the payment of the delinquent amount.

16.2.9.1.2
ERCOT May Draw On, Hold or Distribute Funds

Upon a Payment Breach, ERCOT, at its option and its sole discretion, without notice to the Market Participant, may immediately, or at any time, draw on, hold or distribute to Market Participants any security or other funds of the Market Participant in ERCOT’s possession.  If the funds drawn exceed the amount applied to any Payment Breach, then ERCOT may hold the excess funds as security.

16.2.9.1.3
Aggregate Amount Owed by Market Participant Immediately Due

ERCOT shall aggregate all amounts due it by the Market Participant under the Standard Form Market Participant Agreement, any other agreement with ERCOT or the Protocols into a single amount to the fullest extent allowed by law.  The entire unpaid net balance owed to ERCOT by the Market Participant, at ERCOT’s option and sole discretion, shall become immediately due and payable without further notice and demand for payment, which notice and demand are expressly waived by the defaulting Market Participant.

16.2.9.1.4
Revocation of a Market Participant’s Rights and Termination of Agreements

ERCOT may revoke one or more of a Market Participant’s rights to conduct activities under these Protocols.  ERCOT may also terminate a Standard Form Market Participant’s Agreement with ERCOT and may terminate any and all other agreements between that Market Participant and ERCOT.

If ERCOT revokes a Market Participant’s rights or terminates a Standard Form Market Participant’s Agreements, then the provisions of Section 16.2.12, Suspended Qualified Scheduling Entity – Notification to LSEs and Resource Entities Represented, and Section 16.2.13, Designation as an Emergency QSE or Virtual QSE apply. 

If the breaching Market Participant is an LSE (whether or not the breach occurred pursuant to the Market Participant’s activities as an LSE), then: 

(1) 
Within twenty-four (24) hours of receiving notice of the Payment Breach, the Market Participant shall provide to ERCOT all the information regarding its ESI IDs set forth in the ERCOT Retail Market Guide and 

(2) 
On revocation of some or all of the Market Participant’s rights or termination of its Agreements and upon notice to the Market Participant and the PUCT, ERCOT shall initiate a mass transition of the LSE’s ESI IDs pursuant to Section 15.1.2.9, Mass Drop, without the necessity of obtaining any order from or other action by the PUCT.  

After revocation of its rights or termination of its agreements with ERCOT, the Market Participant will remain liable for all charges or costs associated with any continued activity related to the Market Participant’s relationship with ERCOT and any costs and expenses arising from the consequences of such termination or revocation.

16.2.9.2
ERCOT’s Remedies for Late Payments

If a Market Participant makes any Late Payments, and even if ERCOT does not immediately implement the above remedies for any Payment Default, ERCOT is hereby empowered to, and ERCOT shall, take action for Late Payments as follows:

16.2.9.2.1
First Late Payment in any rolling twelve (12) month period

For the first Late Payment in any rolling twelve (12) month period, ERCOT shall review the circumstances and reason for the Late Payment, and shall, at its sole discretion, determine whether it should take Level I Enforcement action against the Market Participant.  ERCOT will send a notification to the authorized representatives and credit contact of the Market Participant advising the Market Participant whether or not ERCOT will take Level I Enforcement action and advising the Market Participant of the action required under Level I Enforcement, if applicable.

16.2.9.2.2
Second Late Payment in any rolling twelve (12) month period

For the second Late Payment in any rolling twelve (12) month period, ERCOT shall review the circumstances and reason for the Late Payment, and may take action as follows:

(1)
If ERCOT did not take Level I Enforcement action in the case of the First Late Payment, ERCOT may take Level I Enforcement action related to this Late Payment.

(2)
If ERCOT did take Level I Enforcement action in the case of the First Late Payment, ERCOT may take Level II Enforcement action related to this Late Payment.

(3)
ERCOT shall send notification to the authorized representatives and credit contact of the Market Participant; advising the Market Participant of the action required under Level I or Level II Enforcement.

16.2.9.2.3
Third Late Payment in any rolling twelve (12) month period

For the third Late Payment in any rolling twelve (12) month period, ERCOT shall review the circumstances and reason for the Late Payment, and may take action as follows:

(1)
If ERCOT did not take Level II Enforcement action in the case of the Second Late Payment, ERCOT may take Level II Enforcement action related to this Late Payment.

(2)
If ERCOT did take Level II Enforcement action in the case of the Second Late Payment, ERCOT may take Level III Enforcement action related to this Late Payment.

(3)
ERCOT shall send notification to the authorized representatives and credit contact of the Market Participant advising the Market Participant of the action required under Level II or Level III Enforcement.

16.2.9.2.4
Fourth and all subsequent Late Payments in any rolling twelve (12) month period

For the fourth and all subsequent Late Payments in any rolling twelve (12) month period:

(1)
ERCOT may take Level III Enforcement action related to this Late Payment.

(2)
ERCOT shall send notification to the authorized representatives and credit contact of the Market Participant advising the Market Participant of the action required under Level III Enforcement.

16.2.9.2.5
Level I Enforcement

Under Level I Enforcement, the Market Participant shall comply with one of the following requirements; whichever is appropriate as determined by ERCOT at its sole discretion:

(1)
If the Market Participant has not been required to provide security, the Market Participant shall now be required to provide security within two (2) Bank Business Days, in an amount at or above one hundred ten percent (110%) of:

(a)
The amount of the Market Participant’s Total Estimated Liability (TEL) or Estimated Aggregate Liability (EAL) ) less the Unsecured Credit Limit; or

(b)
Any other liability to ERCOT that the Market Participant has or is expected to have for activity in the ERCOT Region, whichever applies.

(2)
If the Market Participant already provided security, it shall increase its posted security, within two (2) Bank Business Days, to an amount at or above one hundred ten percent (110%) of:

(a)
Its TEL or EAL, less its Unsecured Credit Limit; or,

(b)
Any other liability to ERCOT that the Market Participant has or is expected to have for activity in the ERCOT Region, whichever applies.

16.2.9.2.6
Level II Enforcement

Under Level II Enforcement, the Market Participant shall post, within two (2) Bank Business Days, security in the form of a cash deposit or letter of credit, as chosen by ERCOT at its sole discretion, at one hundred ten percent (110%) of the Market Participant’s TEL or EAL, less the Unsecured Credit Limit or for any other liability to ERCOT that the Market Participant has or is expected to have for activity in the ERCOT Region, whichever applies.

FAILURE TO COMPLY WITH INCREASED SECURITY REQUIREMENTS UNDER LEVEL I OR LEVEL II ENFORCEMENT MAY RESULT IN SUSPENSION OF THE QSE’S RIGHT TO SCHEDULE IN THE MARKET IN THE ERCOT REGION UNTIL SUCH SECURITY IS ESTABLISHED, AND WILL CONSTITUTE GROUNDS FOR TERMINATION OF THE MARKET PARTICIPANT’S AGREEMENTS WITH ERCOT.

INCREASED SECURITY REQUIREMENTS UNDER THIS SUBSECTION SHALL REMAIN IN EFFECT FOR A MINIMUM OF SIXTY (60) DAYS AND SHALL REMAIN IN EFFECT THEREAFTER UNTIL ERCOT, AT ITS SOLE DISCRETION, DECIDES TO REDUCE SUCH SECURITY REQUIREMENTS.

16.2.9.2.7
Level III Enforcement

ERCOT shall make reasonable efforts to meet with the authorized representative(s) and credit contact of the Market Participant to discuss the Late Payment occurrences.  ERCOT shall take one or more of the following actions:

(1)
Advise the authorized representative(s) that a subsequent Late Payment in the rolling twelve (12) month period could result in termination of the Market Participant’s right to schedule capacity or energy in the ERCOT Region; or

(2)
Take action under Section 16.2.9.1.4, Revocation of a Market Participant’s Rights and Termination of Agreements, above.

16.2.10
Release of QSE’s Security Requirement

ERCOT may, at it its sole discretion, following the termination of a Standard Form Market Participant Agreement and within thirty (30) days of being satisfied that no sums remain owing, or will become due and payable, by the Market Participant under these Protocols, return or release to the Market Participant, as appropriate, any security provided under this Section.

16.2.11
Posting of Recognized QSE List

ERCOT shall post on the ERCOT MIS and maintain current a list of all recognized QSEs.  ERCOT shall include with such posting a cautionary statement that inclusion on such list does not necessarily mean that a QSE is entitled to provide any service to a third party, nor does it obligate a QSE to provide any service to a third party.

16.2.12
Suspended Qualified Scheduling Entity – Notification to LSEs and Resource Entities Represented

If a QSE can no longer function as a QSE or if ERCOT suspends the QSE’s qualification, ERCOT shall notify the affected LSEs and Resource Entities that the QSE has been suspended and the effective date of such suspension. 

If an LSE or Resource Entity represented by the failed or suspended QSE is the same Entity as the failed or suspended QSE, the provisions of Section 16.2.9.1.4, Revocation of a Market Participant’s Rights and Termination of Agreements, shall apply to that LSE or Resource Entity, and that LSE or Resource Entity shall not be entitled to become an Emergency QSE.

16.2.13
Emergency Qualified Scheduling Entity

16.2.13.1
Designation as an Emergency QSE or Virtual QSE

(1)
If a QSE has given Notice of its intent to terminate its relationship with an LSE or Resource Entity, that LSE or Resource Entity must, by noon on the fourth Business Day after the termination notice date, either

(a)
Designate a new QSE with such relationship to take effect on the Termination Date, or earlier if allowed by ERCOT; or

(b)
Satisfy all necessary creditworthiness requirements for QSEs as described in this Section 16.2, Registration and Qualification of Qualified Scheduling Entities.

(2)
If ERCOT has given notice of an LSE’s or Resource Entity’s QSE’s suspension, that LSE or Resource Entity will be designated as a Virtual QSE for up to two (2) Bank Business Days, during which time it must either:

(a)
Designate and begin operations with a new QSE; or 

(b)
Satisfy all necessary creditworthiness requirements for QSEs as described in Section 16.2, Registration and Qualification of Qualified Scheduling Entities, and operate as Emergency QSE as described below.

(3)
If an LSE or Resource Entity meets the creditworthiness requirements, the LSE or Resource Entity may be designated as an Emergency QSE and may, be issued digital certificates and given access to the scheduling capabilities of the MIS as determined by ERCOT.

(4)
If an LSE fails to meet the requirements of one of the options set forth in paragraph (1) or (2) above within the requisite timeframe, ERCOT shall, after notice to the LSE and the PUCT, initiate a Mass Transition of the LSE’s ESI IDs pursuant to Section 15.1.2.9, Mass Transition.

(5)
If a Resource Entity fails to meet the requirements of one of the options set forth in paragraph (1) or (2) above within the requisite timeframe, ERCOT may allow the Resource Entity additional time, as determined by ERCOT staff, to meet the requirements. 

(6)
For any Operating Day in which and LSE or Resource Entity is not either represented by a QSE or qualified as an Emergency QSE, ERCOT may designate the LSE or Resource Entity as a Virtual QSE.  ERCOT may issue digital certificates to the Virtual QSE for access to the scheduling capabilities of the MIS.  A Virtual QSE shall be liable for any and all charges associated with Initial, Final and True-Up Settlements as well as any Resettlements applying to dates during which the Virtual QSE represented ESI IDs or otherwise incurred charges pursuant to these Protocols, along with any and all costs incurred by ERCOT in collecting such amounts. 

(7)
ERCOT shall maintain a referral list of qualified QSEs on the public MIS who request to be listed as providing QSE services on short notice.  The list shall include the QSE’s name, contact information and whether they are qualified to represent Load and/or Resources and/or provide Ancillary Services.  ERCOT shall not be obligated to verify the abilities of any QSE so listed.  ERCOT shall require all QSEs listed to confirm their inclusion on the referral list no later than the start of each calendar year. 

16.2.13.2
Scheduling by an Emergency QSE or a Virtual QSE

An Emergency QSE or a Virtual QSE:

(1)
May represent only itself and may only submit schedules representing QSE-to-QSE trades and its Obligations; and

(2)
If a LSE, may submit schedules for transactions described in item (1) above only to the extent that those transactions are intended to serve the Load of its own ESI IDs; and

(3)
If a Resource Entity, may submit Schedules for transactions described in item (1) above only to the extent that those Schedules are wholly provided by the Resource Entity’s Resource(s).

16.2.13.3
Requirement to Obtain New QSE or QSE Qualification

Within seven (7) Business Days of receiving designation as an Emergency QSE, an Emergency QSE must either:

(1)
Designate a QSE that will represent the LSE or Resource Entity for purposes of scheduling and settlement with ERCOT, or;

(2)
Fulfill all QSE registration and qualification requirements.

After completing the requirements in item (2), ERCOT may redesignate the Emergency QSE as a QSE. 

If an Emergency QSE that is an LSE fails to meet at least one of the requirements listed above within the allotted time, then ERCOT shall, after notice to the Emergency QSE and the PUCT, initiate a Mass Transition of the LSE’s ESI IDs pursuant to Section 15.1.2.9, Mass Transition.

If an Emergency QSE that is a Resource Entity fails to meet at least one of the requirements listed above within the allotted time, ERCOT may allow the Resource Entity additional time, as determined by ERCOT staff, to meet the requirements. 

16.2.14
Acceleration

Upon termination of a Market Participant’s rights under any of the agreement(s) between ERCOT and the Market Participant, all sums owed to ERCOT shall immediately be accelerated and be immediately due and owing in full.  At such time, ERCOT may immediately draw upon any security or other collateral pledged by the Market Participant and may offset or recoup all amounts due to ERCOT to satisfy such due and owing amounts.

16.3
Registration of Load Serving Entities

Load Serving Entities (LSEs) provide electric service to Customers and Wholesale Customers.  LSEs include Non-Opt In Entities, Competitive Retailers (CRs) and Retail Electric Providers (REPs).  All LSEs operating in ERCOT, and/or in Non-ERCOT portions of the state of Texas in areas where Customer Choice is in effect must register with ERCOT.  To become registered as a LSEs, an Entity must execute a Standard Form Market Participant Agreement and demonstrate to ERCOT’s reasonable satisfaction that it is capable of performing the functions of a Load Serving Entity as described in applicable Sections of these Protocols.   Additionally, a REP must demonstrate certification by the PUCT Requirements for Competitive Retailer registration.

16.3.1
Registration Process of Load Serving Entities

Any LSE operating in ERCOT, and/or Non-ERCOT portions of the state of Texas in areas where Customer Choice is in effect must file a Load Serving Entity application (“LSE application”) as set forth in this subsection.  In addition, ERCOT may require that the Entity satisfactorily complete testing of interfaces between the Entity’s systems and relevant ERCOT systems.  The LSE application shall include any LSE application fee set forth in ERCOT’s Service Fee Schedule posted on the MIS.

A LSE operating in the ERCOT Region must designate a QSE for scheduling and settlement with ERCOT.

REPs are required to submit a copy of their final certification from the PUCT as part of the registration process.

All CRs must participate in and successfully complete testing as described in Protocol Section 23, Texas Test Plan Team Retail Market Testing prior to commencing operations with ERCOT.

16.3.1.1
Technical and Managerial Resource Requirements

Technical and managerial resource requirements for LSEs include:

(1)
Capability to comply with all policies, rules, guidelines, and procedures established by these Protocols, ERCOT or other Independent Organization, if applicable.

(2)
Capability to comply with ERCOT’s registration requirements or other Independent Organization and its system rules and contract for the purchase of power from Entities registered with or by the ERCOT or Independent Organization and capable of complying with its system rules.

(3)
(ERCOT LSEs only) Purchase of capacity and reserves, or other Ancillary Services, as may be required by ERCOT or other Independent Organization to provide adequate electricity to all the applicant’s Customers in its area.

16.3.1.2
Designation of a QSE

Each applicant shall designate in its application the QSE that will represent the applicant for purposes of scheduling and settlement with ERCOT.  Each applicant shall acknowledge in its application that it bears sole responsibility for selecting and maintaining a commercial relationship with a QSE.  The applicant shall include in its application, a written statement from the designated QSE acknowledging that the QSE accepts responsibility for the applicant’s scheduling and settlement transactions pursuant to these Protocols.

An LSE may be required to designate a backup QSE as demonstrated in this section.

If an LSE fails to maintain a commercial relationship with a QSE, the LSE may be designated as an Emergency QSE as provided in this Section.

16.3.1.3
Incomplete Applications

Not more than ten (10) Business Days after receipt of each application, ERCOT shall notify the applicant in writing whether the application is complete.

If ERCOT determines that an application is not complete, ERCOT’s notification shall explain the reasons therefore and the additional information necessary to make the application complete.  The applicant shall then have five (5) Business Days from the receipt of ERCOT’s notification, or such longer period as ERCOT may allow, to provide the additional information set forth in ERCOT’s notification.  If the applicant timely responds to ERCOT’s notification, then the application shall be deemed complete on the date that ERCOT receives the applicant’s response.

If the applicant does not timely respond to ERCOT’s notification, then the application shall be rejected, and ERCOT shall retain any application fee included with the application.

16.3.1.4
Approval of the Application for CRs

ERCOT shall approve or reject each application not more than ten (10) Business Days after the application has been deemed complete in accordance with this subsection.  Upon reasonable notice to the applicant, ERCOT may conduct a site visit as part of its evaluation of an application.

If ERCOT approves an application, it shall send an approval letter to the applicant, along with a Standard Form Market Participant Agreement and any required software licensing agreements for the applicant’s signature.  The CR shall be deemed registered when ERCOT receives back the executed Standard Form Market Participant Agreement.

If ERCOT rejects an application, ERCOT shall send the applicant a rejection letter explaining the grounds upon which ERCOT has rejected the application.  Appropriate grounds for rejecting an application include:

(1)
Non-compliance with technical requirements; and

(2)
Non-compliance with other specific eligibility requirements set forth in this Section or in any other part of these Protocols.

Not later than ten (10) Business Days after receipt of a rejection letter, the applicant may challenge the rejection of its application utilizing the dispute resolution procedures set forth in Section 20, Alternative Dispute Resolution Procedures.  Regardless of whether or not the applicant challenges the rejection, the applicant may submit a new application and ERCOT shall process the new application in accordance with this subsection.

16.3.2
Requirements for Reporting and for Changing the Terms of an LSE Registration

In order to maintain its registration status, the LSE must keep the registration information up to date, pursuant to the following requirements:

(1)
An LSE may change its designation of QSE no more than once in any given three (3) day period.  The LSE shall include a written statement from the designated QSE acknowledging that the QSE accepts responsibility for the LSE’s scheduling and settlement transactions pursuant to these Protocols.

(2)
Each LSE shall notify ERCOT within seven (7) Business Days of any material changes in the information included on its application.

(3)
If an LSE’s representation by a QSE will terminate or the LSE intends to be represented by a different QSE, the LSE shall submit updated QSE representation information to ERCOT no less than six (6) days prior to the effective date.  Within two (2) days of receiving notice, ERCOT will notify all affected parties, including the LSE’s current QSE, of the effective date of the change.

16.3.3
LSEs Outside of ERCOT

LSEs operating only outside of the ERCOT Region are not required to designate a QSE.

Any LSE operating only outside of the ERCOT Region but within the state of Texas (“Non-ERCOT LSE”) is required to register with ERCOT, but shall not be required to comply with those sections of the Protocols that relate only to operations in the ERCOT Region.

16.4
Registration of ERCOT and Non-ERCOT Transmission and Distribution Service Providers (TDSP)

Any Entity operating as a TDSP within the ERCOT Region, including Municipally Owned Utilities and Electric Cooperatives, shall register as a TDSP with ERCOT.  Any TDSP operating only outside of the ERCOT Region but within the state of Texas (“Non-ERCOT TDSP”) shall also register as a TDSP, provided that Non-ERCOT TDSPs shall not be required to comply with sections of the Protocols relating only to operations in the ERCOT Region.  To register as a TDSP, an Entity must comply with the backup plan requirements outlined in the ERCOT Operating Guides, execute a Standard Form Market Participant Agreement and be capable of performing the functions of a TDSP as described in these Protocols.

All TDSPs operating within portions of the state of Texas in areas where Customer Choice is in effect (including opt-in MOUs and Coops) must participate in and successfully complete testing as described in Protocol Section 23, Texas Test Plan Team Retail Market Testing prior to commencing operations with ERCOT.

16.5
Registration of Generation Resources, Loads Acting as a Resource and Emergency Interruptible Load Service Resources

Every Generation Resource connected to the ERCOT Transmission System, distributed generator over one (1) megawatt (MW), Load acting as a Resource and EILS Resource must register with ERCOT. 
Distributed generation is an electrical generating facility located at a customer’s point of delivery (point of common coupling) of ten (10) megawatts (MW) or less and connected at a voltage less than or equal to sixty (60) kilovolts (kV) which may be connected in parallel operation to the utility system.
To register as a Resource Entity, an applicant must submit a Resource Entity application, execute a Standard Form Market Participant Agreement and be capable of performing the functions of a Resource Entity as described in these Protocols.
16.5.1
Responsibilities of the Resource

Each Resource shall be responsible for conducting its operations in accordance with all applicable ERCOT Protocols and guidelines.

16.5.1.1
Waiver for Federal Hydroelectric Facilities

ERCOT may grant a waiver to any federally owned hydroelectric Resource facility, within the ERCOT system, from fulfilling the requirements in Section 16.5 as they pertain to the submission of a Resource application and the execution of a Standard Form Market Participant Agreement.  ERCOT may grant such waiver after the federally owned hydroelectric Resource facility provides ERCOT with the following:

(1)
All information necessary to meet the Resource registration requirements as provided in Section 16, Registration and Qualification of Market Participants;

(2)
The designation of a QSE for the Resource; and

(3)
A Load Serving Entity must be assigned to the ESI ID associated with any Load or net Load, if the Resource is net metered, which will be connected to the ERCOT System.  Such Load, if retail Load, shall be subject to all applicable rules and procedures, including rules concerning disconnection and POLR service, applicable to retail points of delivery.

16.5.1.2
Waiver for Block Load Transfer Resources

ERCOT may grant a waiver to any BLT Resource from fulfilling the requirements in Section 16.5, Registration of Generation Resources and Loads Acting as a Resource, as they pertain to the submission of a Resource application and the execution of a Standard Form Market Participant Agreement.  ERCOT may grant such waiver after the BLT Resource provides ERCOT with the following:

(1)
All applicable information necessary to meet the Resource registration requirements as provided in Section 16; and

(2)
The designation of a QSE for the BLT Resource.

16.5.2
Registration Process for a Resource

To register as a Resource, an Entity must:

(1)
Designate and maintain a relationship with a QSE or QSEs as specified in the Protocols,

(2)
Demonstrate to ERCOT’s reasonable satisfaction that it is capable of performing the functions of a Resource,

(3)
Demonstrate that it is capable of complying with the requirements of all ERCOT Protocols and guidelines.

16.5.2.1
Technical and Managerial Resource Requirements

Technical and managerial resource requirements for Resources include:

(1)
Capability to comply with all policies, rules, guidelines, and procedures established by these Protocols, ERCOT or other Independent Organization, if applicable.

(2)
Capability to comply with ERCOT’s registration requirements or other Independent Organization and its system rules and contract for the purchase of power from Entities registered with or by the ERCOT or Independent Organization and capable of complying with its system rules.

16.5.2.2
Designation of a QSE

Each applicant shall designate in its Resource application the QSE that will represent the applicant for purposes of scheduling and settlement with ERCOT.  Each applicant shall acknowledge in its application that it bears sole responsibility for selecting and maintaining a commercial relationship with a QSE.  The applicant shall include in its application, a written statement from the designated QSE acknowledging that the QSE accepts responsibility for the applicant’s scheduling and settlement transactions pursuant to these Protocols.

16.5.2.3
Incomplete Resource Applications

Not more than ten (10) Business Days after receipt of each application, ERCOT shall notify the applicant in writing whether the application is complete.

If ERCOT determines that an application is not complete, ERCOT’s notification shall explain the reasons therefore and the additional information necessary to make the application complete.  The applicant shall then have five (5) Business Days from the receipt of ERCOT’s notification, or such longer period as ERCOT may allow, to provide the additional information set forth in ERCOT’s notification.  If the applicant timely responds to ERCOT’s notification, then the application shall be deemed complete on the date that ERCOT receives the applicant’s response.

If the applicant does not timely respond to ERCOT’s notification, then the application shall be rejected, and ERCOT shall retain any application fee included with the application.

16.5.2.4
Approval of the Resource Application

ERCOT shall approve or reject each application not more than ten (10) Business Days after the application has been deemed complete in accordance with this subsection.  Upon reasonable notice to the applicant, ERCOT may conduct a site visit as part of its evaluation of an application.

If ERCOT approves an application, it shall send an approval letter to the applicant, along with an agreement and any required software licensing agreements for the applicant’s signature.  The Resource shall be deemed registered when ERCOT receives back the executed agreement.

If ERCOT rejects an application, ERCOT shall send the applicant a rejection letter explaining the grounds upon which ERCOT has rejected the application.  Appropriate grounds for rejecting an application include:

(1)
Non-compliance with technical requirements; and

(2)
Non-compliance with other specific eligibility requirements set forth in this Section or in any other part of these Protocols.

Not later than ten (10) Business Days after receipt of a rejection letter, the applicant may challenge the rejection of its application utilizing the dispute resolution procedures set forth in Section 20, Alternative Dispute Resolution Procedures.  Regardless of whether or not the applicant challenges the rejection, the applicant may submit a new application and ERCOT shall process the new application in accordance with this subsection.

16.5.3
Requirements for Reporting and for Changing the Terms of a Resource Registration

In order to maintain its registration status, the Resource must keep the registration information up to date, pursuant to the following requirements:

(1)
A Resource may change its designation of QSE no more than once in any given three (3) day period.

(2)
The Resource shall include a written statement from the designated QSE acknowledging that the QSE accepts responsibility for the Resource’s scheduling and settlement transactions pursuant to these Protocols.

(3)
If a Resource’s representation by a QSE will terminate or the Resource intends to be represented by a different QSE, the Resource shall submit updated QSE representation information to ERCOT.  Within two (2) days of receiving notice, ERCOT will notify all affected parties, including the Resource’s current QSE, of the effective date of the change.

(4)
If a Resource receives notification from its QSE or from ERCOT that its current QSE intends to terminate representation, then the Resource must submit updated QSE representation information to ERCOT in accordance with this Section.  ERCOT’s systems will reflect the relationship between the Resource and its new QSE upon successful completion of all necessary testing, e.g., telemetry, SCADA and RTU (Remote Terminal Unit) points.  ERCOT will notify all affected parties (current QSE, new QSE, and affected Resource) of the effective date.

(5)
If a Resource Entity has a Switchable Resource with a requirement in the grid outside the ERCOT Region for the months of July through August (peak period), it shall report to ERCOT in writing on June 8, 2005 and then annually by April 1, the days that the identified capacity will not be available to the ERCOT System during the peak period.

Each Resource shall notify ERCOT within seven (7) Business Days of any material changes in the information included on its application, except as specified in Section 16.5.3(5).

16.6
Registration of Municipally Owned Utilities and Electric Cooperatives in the ERCOT Region

A Municipally-Owned Utility and Electric Cooperative (MOU/Coop) is required to register with ERCOT and sign the Standard Form Market Participant Agreement and indicate the applicable functions it performs in the ERCOT Region, regardless of whether planning to be a Non-Opt In or a Competitive Retailer.

Municipally Owned Utilities and Cooperatives in the ERCOT Region, must notify ERCOT six (6) months prior to opting into retail competition, and register with ERCOT as a Competitive Retailer.

Every MOU/Coop must designate a QSE to schedule and settle with ERCOT on its behalf.

All non-opt-in utilities shall have ESI-IDs assigned to their wholesale points of delivery as specified in these Protocols.  The ESI-IDs must be assigned to an LSE.

16.7
Registration of REC Account Holders

Any Entity wishing to participate in the REC Trading Program shall register with ERCOT and execute a Standard Form Market Participant Agreement prior to participating in such program.

16.8
Registration of TCR Account Holders

Any Entity wishing to participate in the auction and registration of TCRs shall register with ERCOT and execute a TCR Account Holder Agreement prior to any participation in such program.  In order to participate in the TCR auction, TCR bidders must meet the financial requirements approved by the ERCOT Board.

16.8.1
Qualification of a TCR Account Holder

16.8.1.1
Criteria for Qualification as a TCR Account Holder

To be qualified as a TCR Account Holder, an Entity must:

(1)
Execute a TCR Account Holder Agreement (the standard form is provided in Section 22 and posted on the MIS);

(2)
Demonstrate to ERCOT’s reasonable satisfaction that the Entity is capable of performing the functions of a TCR Account Holder; and

(3)
Satisfy ERCOT’s creditworthiness requirements as set forth in this Section, if applying to bid in ERCOT’s TCR Auction.

TCR Account Holders shall promptly notify ERCOT of any change that materially affects the Entity’s ability to satisfy the criteria set forth above.  If a TCR Account Holder fails to inform ERCOT within one (1) calendar day of a material change in the information provided which may affect the reliability or safety of the ERCOT System or the financial security of ERCOT, ERCOT may refuse to accept bids or TCR transfers from the TCR Account Holder and take any other action deemed appropriate.

Continued qualification, as a TCR Account Holder is contingent upon adherence to all requirements set forth in these Protocols.  ERCOT shall suspend the TCR Account Holder’s rights at such time as ERCOT reasonably determines that the Entity does not satisfy the criteria set forth above.

Unbundled TDSPs may not be TCR Account Holders.

16.8.1.2
TCR Account Holder Qualification Requirements

To meet the minimum requirements for qualification by ERCOT, a TCR Account Holder must:

(1)
Submit an application for qualification, including any applicable fee.

(2)
Execute any required agreements relating to use of the ERCOT network, software and systems.

(3)
Be financially responsible for payment of any applicable settlement charges as set forth in Sections 6, 7 and 9 of these Protocols.

(4)
Demonstrate a working functional interface with any required applicable ERCOT systems as defined by these Protocols; and

(5)
Provide all necessary bank account information and arrange for Fed-Wire System transfers for two-way confirmation.

16.8.1.3
Application Process for TCR Account Holder Qualification

To qualify as a TCR Account Holder, a TCR Account Holder applicant must submit to ERCOT a TCR Account Holder application, TCR Account Holder credit application, if applicable, and any applicable fee.  ERCOT shall post on the ERCOT MIS the form in which the TCR Account Holder application must be submitted, all materials that must be provided with the TCR Account Holder application, the TCR Account Holder Agreement, and the fee schedule, if any, applicable to TCR Account Holder applications and TCR Account Holder credit application.  The TCR Account Holder application shall be attested to by a duly authorized officer or agent of the TCR Account Holder applicant.  The TCR Account Holder applicant shall promptly notify ERCOT of any material changes affecting a pending TCR Account Holder application using the appropriate form posted on the ERCOT MIS.  All application forms and fees must be submitted at least fifteen days (15) prior to the Participant’s proposed date of participation in the TCR auction process.

16.8.1.3.1
Notice of Receipt of TCR Account Holder Application

Within five (5) Business Days after receiving each TCR Account Holder application and TCR Account Holder credit application, ERCOT shall send the TCR Account Holder applicant a written confirmation that ERCOT has received the TCR Account Holder application and TCR Account Holder credit application.  ERCOT shall return without review any TCR Account Holder application that does not include the proper application fee.  The remainder of this subsection shall not apply to any TCR Account Holder application returned for failure to include the proper application fee.

16.8.1.3.2
Sufficiency of Information Provided by TCR Account Holder Applicant

Within five (5) days after receipt of a TCR Account Holder application and TCR Account Holder credit application, ERCOT shall notify the TCR Account Holder applicant in writing if the TCR Account Holder application is incomplete.  Within five (5) days after receipt of a TCR Account Holder application, if ERCOT does not notify an applicant that the application is incomplete, the application shall be deemed complete as of the date of receipt by ERCOT.

If ERCOT determines that a TCR Account Holder application and TCR Account Holder credit application is not complete, ERCOT’s notification shall explain the deficiencies and stipulate the additional information necessary to make the TCR Account Holder application complete.  The TCR Account Holder applicant shall then have five (5) Business Days from the receipt of ERCOT’s notification, or such longer period as ERCOT may allow, to provide the additional required information.  If the TCR Account Holder applicant responds to the ERCOT notification within the allotted time, then the TCR Account Holder application shall be deemed complete on the date that ERCOT receives the complete additional information from the applicant.

If the TCR Account Holder applicant does not respond to ERCOT’s notification within the time allotted, ERCOT will reject the application and will notify the applicant according to the procedures below.

16.8.1.3.3
ERCOT Acceptance or Rejection of TCR Account Holder Application

ERCOT shall approve or reject each TCR Account Holder application and TCR Account Holder credit application not more than ten (10) days after the TCR Account Holder application and TCR Account Holder credit application has been deemed complete in accordance with this subsection.

If ERCOT approves a TCR Account Holder application, it shall send an approval letter to the TCR Account Holder applicant, along with a TCR Account Holder Agreement and any other required agreements relating to use of the ERCOT network, software and systems for the TCR Account Holder applicant’s signature.

If ERCOT rejects a TCR Account Holder application, ERCOT shall send the TCR Account Holder applicant a rejection letter explaining the grounds upon which ERCOT has rejected the TCR Account Holder application.  Appropriate grounds for rejecting a TCR Account Holder application include:

(1)
Required information not provided to ERCOT in the allotted time;

(2)
Non-compliance with technical requirements; and/or

(3)
Non-compliance with other specific eligibility requirements set forth in this Section or in any other part of these Protocols.

Not later than ten (10) Business Days after receipt of a rejection letter, the TCR Account Holder applicant may challenge the rejection of its TCR Account Holder application utilizing the dispute resolution procedures set forth in Section 20, Alternative Dispute Resolution Procedures.  Regardless of whether or not the TCR Account Holder applicant challenges the rejection, the applicant may submit a new TCR Account Holder application and fee, if applicable.  ERCOT shall process the new TCR Account Holder application in accordance with this subsection.

16.8.1.4
Remaining Steps for TCR Account Holder Qualification

After approval by ERCOT of an applicant’s application and Credit Application, an applicant must coordinate or perform the following:

(1)
Return the executed TCR Account Holder Agreement and other related agreements to ERCOT;

(2)
Coordinate with ERCOT and other Entities as necessary, to test all communications necessary to participate in the ERCOT TCR market; and

(3)
Complete compliance with security requirements.

16.8.1.4.1
TCR Account Holder Proof of Credit

In accordance with the application procedures set forth in Section 16.8.1.3, each TCR Account Holder must submit proof of credit for its estimated and actual TCR Account Holder auction liability amount.

16.8.1.5
TCR Account Holder Financial Security

16.8.1.5.1
ERCOT Creditworthiness Requirements for TCR Account Holders

TCR Account Holders must meet ERCOT’s creditworthiness requirements and maintain any minimum security amount required, as provided herein and demonstrated in a form acceptable to ERCOT.  If a TCR Account Holder’s creditworthiness rating falls below the level established by the ERCOT Board described below, ERCOT will suspend the TCR Account Holder’s TCR bidding activities under these Protocols until the TCR Account Holder submits another form of security in accordance with this Section.

16.8.1.5.2
Requirements for Establishing Creditworthiness Rating

Minimum Long-Term or Issuer Rating, minimum equity level, minimum average times/interest earning ratio (TIER) and debt service coverage (DSC) ratios, and minimum equity ratios to establish creditworthiness have been adopted by the ERCOT Board of Directors.

A TCR Account Holder may meet ERCOT’s credit requirements, and shall not initially be required to post security, if the TCR Account Holder meets one of the following requirements:

(a)
Has an Entity Long-Term or Issuer Rating and equity level that meets or exceeds the Minimum Long-Term or Issuer Rating adopted by the Board;

(b)
Is an Electric Cooperative, and (i) is a Rural Utilities Service (“RUS”) power supply borrower, and (ii) achieves the average TIER and DSC coverage ratios approved by the ERCOT Board, as such terms are defined in the Code of Federal Regulations Chapter XVII,  (iii) achieves the average Equity to Assets ratio as approved by the ERCOT Board, and (iv) maintains an equity level approved by the ERCOT Board;

(c)
Is a privately held company without a Long Term or Issuer Rating, and (i) has equity in the amount equal to or greater than the minimum equity level approved by the ERCOT Board for a TCR Account Holder under this subsection, which amount may be adjusted by the Board from time to time in its discretion; (ii) achieves the minimum current, Debt to Capitalization, and EBITDA to Interest & CMLTD rations as approved by the ERCOT Board and, (iii) provides its most recent audited and/or unaudited financial statements and other information as requested by ERCOT on a basis approved by the ERCOT Board (such as annually, quarterly, or monthly).

(d)
The unsecured credit limit issued to any entity shall not exceed One Hundred Twenty-Five Million Dollars.

16.8.1.5.3
Alternative Means of Satisfying ERCOT Creditworthiness Requirements

If a TCR Account Holder does not meet the creditworthiness qualifications above, the TCR Account Holder may satisfy ERCOT’s creditworthiness requirements through one of the following means:

(a)
Another Entity that meets or exceeds the Long-Term or Issuer Rating and equity level, as established by the ERCOT Board, may provide a corporate guarantee of the TCR Account Holder’s liability to ERCOT, provided that the corporate guarantee issuer shall provide annual audited financial statements not later than thirty-days (30) after the close of each of the issuer’s fiscal year.

(b)
The TCR Account Holder may provide an irrevocable letter of credit naming ERCOT beneficiary in an amount equal to or greater than the TCR Account Holder’s maximum liability amount.  ERCOT may reject the letter of credit if the issuing bank is unacceptable to ERCOT or if the conditions under which ERCOT can draw against the letter of credit are unacceptable to ERCOT.

(c)
The TCR Account Holder may deposit cash in an account designated by ERCOT with the understanding that ERCOT may draw part or all of the cash deposit to satisfy any overdue payments owed by the TCR Account Holder to ERCOT.  The account may bear interest payable directly to the TCR Account Holder, provided, however, any such arrangements shall not restrict ERCOT’s immediate access to the funds.  The cash deposit shall always be an amount equal to or greater than the TCR Account Holder’s estimated and actual liability amount.  Each TCR Account Holder agrees that ERCOT has a security interest in all property delivered by the TCR Account Holder to ERCOT from time to time in order to meet the creditworthiness requirements and that such property secures all amounts owed by the TCR Account Holder to ERCOT.

16.8.1.6
Monitoring of Creditworthiness by ERCOT

ERCOT shall monitor the creditworthiness of each TCR Account Holder.  With respect to a TCR Account Holder that meets ERCOT creditworthiness requirements pursuant to 16.8.1.5.1, ERCOT Creditworthiness Requirements for TCR Account Holders, such TCR Account Holder shall inform ERCOT within three (3) Business Days if it experiences a material change in its ability to satisfy those credit requirements.  Such TCR Account Holder must provide alternative means of security in accordance with subsection 16.8.1.5.3, Alternative Means of Satisfying ERCOT Creditworthiness Requirements.  If the TCR Account Holder fails to promptly satisfy ERCOT creditworthiness requirements, then ERCOT shall suspend the TCR Account Holder’s right to bid in any future TCR auction until ERCOT’s creditworthiness requirements are met.

With respect to TCR Account Holders meeting creditworthiness requirements using an alternative means provided in subsection 16.8.1.5.3, Alternative Means of Satisfying ERCOT Creditworthiness Requirements, each TCR Account Holder is responsible, at all times, for maintaining security in an amount at or above its estimated and actual TCR Account Holder auction liability amount.  ERCOT shall reject any bids submitted that violate ERCOT-approved credit limits.

16.8.1.7
Late Payments by Account Holders

Provisions applicable to TCR Account Holder Late Payment(s) are set forth in Section 16.2.9.2, ERCOT Remedies for Late Payments, above.

16.8.1.7.1
First Three (3) Late Payments in Any Rolling 12-Month Period

For the first three (3) Late Payments, ERCOT shall review the circumstances and reason for the Late Payments, and shall send a Late Payment notification to a Senior Representative of the TCR Account Holder.

Additionally, the third Late Payment notice will advise the Senior Representative(s) that a subsequent Late Payment in the rolling 12-month period will result in termination of the TCR Account Holder’s Agreement.

16.8.1.7.2
Fourth Late Payment in Any Rolling 12-month Period

After the fourth Late Payment ERCOT shall terminate the TCR Account Holder Agreement with ERCOT, as provided in the TCR Account Holder Agreement.

16.8.1.8
Defaulting TCR Account Holder

Provisions applicable to a TCR Account Holder Default are set forth in Section 16.2.9.1, ERCOT Remedies, above.

16.8.1.9
TCR Late Payments Revenues

A TCR Account Holder shall pay late fees on any delinquent amount to ERCOT according to the late fee terms for the period from and including the relevant payment date to the final date in which the payment is due to ERCOT together with any related transaction costs incurred by ERCOT.

Any Late Payment revenues, less ERCOT’s transaction costs shall be added to the annual or monthly auction revenues and distributed in accordance with Section 7.5.4, Allocation Method and Timing for Distributing TCR Auction Revenues.

16.8.1.10
Release of Account Holder’s Security Requirement

ERCOT shall, following the termination of a TCR Account Holder Agreement and within thirty-days (30) of being satisfied that no sums remain owing by the TCR Account Holder under these Protocols, return or release to the TCR Account Holder, as appropriate, any security provided by the TCR Account Holder under this Section.  Neither the TCR Account Holder nor any of its Affiliates will be allowed to participate in future TCR auctions or ERCOT recognized TCR transfers.

ERCOT will release a TCR Account Holder’s security within five (5) Bank Business Days after written notice requesting release is received by ERCOT.  However, the TCR Account Holder will not be allowed to participate in the following auctions, unless security is re-posted no less than five (5) Bank Business Days prior to open of any such auction.

16.9
Resources Providing Reliability Must Run Service or Synchronous Condenser Service

Any Entity providing Reliability Must Run Service or Synchronous Condenser Service must sign an RMR/SC Agreement.  If such Entity has not already signed a Standard Form Market Participant Agreement, the Entity shall also sign a Standard Form Market Participant Agreement prior to commencing the service of any RMR/SC under these Protocols.

16.10
Resources Providing Black Start Service

Any Entity providing Black Start Service must sign a Black Start Service Agreement.  If such Entity has not already signed a Standard Form Market Participant Agreement, the Entity shall also sign a Standard Form Market Participant Agreement prior to commencing the Black Start Service under these Protocols.

16.11
User Security Administrator and Digital Certificates

Each Market Participant is allowed access to ERCOT’s computer systems through the use of Digital Certificates.  A Digital Certificate is an electronic file installed on a programmatic interface or an individual’s assigned computer used to authenticate that the interface or individual is authorized for secure electronic messaging with ERCOT’s computer systems.  Digital Certificates expire after a period of one (1) year. A User Security Administrator (USA) is responsible for managing the Market Participant’s access to ERCOT’s computer systems through Digital Certificates.  Each Market Participant must, as part of the application for registration with ERCOT, designate an individual employee or authorized agent as its USA and optionally a backup USA.  If a Market Participant has designated a backup USA, the backup USA shall function as the USA in the absence of the primary USA.  The Market Participant’s USA is responsible for registering all Digital Certificate holders of the Market Participant through ERCOT’s computer systems and administering the use of Digital Certificates, for access to ERCOT’s computer systems, on behalf of the Market Participant.  Each Market Participant with more than one ERCOT functional registration must designate a USA for each registration (which may be the same employee or authorized agent) and shall manage each registration separately for the purposes of this Section. Once the Market Participant completes registration requirements, ERCOT will send the USA a copy of “Digital Certificate Introduction and Use for Market Participants.”  This document is a guide for the USA containing Digital Certificate procedures.

16.11.1
USA Responsibilities and Qualifications for Digital Certificate Holders

Upon receipt of a Digital Certificate issued by ERCOT, the USA, in conjunction with the Market Participant, is responsible for the following:

(1)
Requesting Digital Certificates for authorized potential Digital Certificate holders (either persons or programmatic interfaces) that have been qualified through an appropriate screening process that requires confirmation that the authorized potential Digital Certificate holder must be an employee or authorized agent (including third parties) of the Market Participant.  A Digital Certificate holder (including the USA) must be qualified as set forth below.  The Market Participant shall ensure that each of its Digital Certificate holder(s) is compliant with (a) – (d) below. 

(a)
For any employee or authorized agent that may potentially be given a Digital Certificate, the Market Participant shall confirm that the employee or authorized agent satisfies reasonable background review sufficient for employment or contract with the Market Participant so as to reasonably limit threat(s) to ERCOT’s market or computer systems.  The Market Participant will not request that Digital Certificates be issued to any employee or authorized agent that it determines after reasonable background review poses a threat to ERCOT’s market or computer systems.  If the Market Participant does not utilize a background review process at the time this Section is first applicable to the Market Participant (i.e., upon the effective date of this Section for existing Market Participants or upon registration with ERCOT for new Market Participants), the Market Participant shall institute a process to require reasonable background reviews for the potential Digital Certificate holders no later than six months after this Section is first applicable to the Market Participant.

(b)
The potential Digital Certificate holder is aware of the rules and restrictions relating to the use of Digital Certificates.

(c)
The potential Digital Certificate holder is eligible to review and receive technology and software under applicable export control laws and regulations and under the Foreign Corrupt Practices Act.  Information for web-listings shall be located on the MIS.  If the Market Participant does not utilize an export control and Foreign Corrupt Practices Act review process at the time this Section is first applicable to the Market Participant, the Market Participant shall institute a process to require such reviews for potential Digital Certificate holders no later than six months after this Section is first applicable to the Market Participant.
(d)
The Market Participant has conducted a reasonable review of the potential Digital Certificate holder and not aware that the potential Digital Certificate holder is one of the persons on any U.S. terrorist watch list, the link to which is located on the MIS.  If the Market Participant does not utilize a terrorist watch list review process at the time this Section is first applicable to the Market Participant, the Market Participant shall institute a process to require such reviews for potential Digital Certificate holders no later than six months after this Section is first applicable to the Market Participant.

(e)
The Digital Certificate holder does not violate the conditions of use specified by the software vendor that provides the Digital Certificates for the Market Participant’s use and provided to the Digital Certificate holder.

(2)
Requesting revocation of Digital Certificates under any of the following conditions:

(a)
As soon as possible but no later than three (3) Business Days after a Digital Certificate holder is terminated or the Market Participant becomes aware that a Digital Certificate holder is changing job functions (pursuant to a reasonable process for identifying when job function changes occur) such that the Digital Certificate is no longer needed, the Market Participant or USA shall notify ERCOT.  ERCOT must revoke the Digital Certificate no later than two (2) Business Days after Notice or on the date specified in the Notice provided that such Notice has been provided to ERCOT with at least (2) Business Days advanced notice.  If a Market Participant has requested an expedited revocation for urgent reasons, the Market Participant shall make ERCOT aware of the situation and the Market Participant and ERCOT shall work together to expedite the revocation process.

(b)
As soon as possible but no later than five (5) Business Days after the Market Participant becomes aware (pursuant to a reasonable process for identifying violations) that the Digital Certificate holder has violated any of the following conditions of use of a Digital Certificate, the Market Participant or USA shall notify ERCOT.  ERCOT must revoke the Digital Certificate no later than two (2) Business Days after the Notice.  Violations of conditions of use include:

(i)
violating the requirements of 16.11.1(1) above;

(ii)
using the Digital Certificate for any unauthorized purpose; or

(iii)
allowing any other person to use the Digital Certificate.

(3)
Managing the level of access for each user by assigning and maintaining Digital Certificate roles for each authorized user in accordance with the process set forth in “Digital Certificate Introduction and Use for Market Participants.”

(4)
Requesting annual renewal of Digital Certificates.

(5)
If needed, issuing Digital Certificates to be used for electronic systems not limited to servers.

(6)
Maintaining the integrity of the administration of Digital Certificates through consistent, sound and reasonable business practices.

16.11.2
Requirements for Use of Digital Certificates

Use of Digital Certificates must comply with the following:

(1)
A Digital Certificate shall be used by only one individual and may not be shared among individuals or other parties.  If multiple employees or authorized agents share a computer and each requires a Digital Certificate, the USA shall request separate Digital Certificates for each.  Multiple Digital Certificates can be installed and managed on a single computer.  ERCOT shall include instructions on how to manage multiple digital certificates in “Digital Certificate Introduction and Use for Market Participants.”

(2)
Electronic equipment on which the Digital Certificate resides must be physically and electronically secured in a reasonable manner to prevent improper use of the Digital Certificate.

(3)
The Market Participant is wholly responsible for any use of Digital Certificates issued by its USA.

16.11.3
Market Participant Audits of User Security Administrators and Digital Certificates

By September 1 of every year, ERCOT will provide to each Market Participant a list of the Market Participant’s registered USA and Digital Certificate holders and ERCOT will require an audit by the Market Participant.  The Market Participant, via the Market Participant’s USA or an authorized third party, shall perform an audit by reviewing the list and note any inconsistencies or instances of non-compliance (including, for example, any Digital Certificate holder that may have changed job functions and no longer requires the Digital Certificate).  If the Market Participant or the Market Participant’s USA identifies discrepancies, the USA shall utilize the process for managing Digital Certificates as included in “Digital Certificate Introduction and Use for Market Participants”.  The audit must, at a minimum, confirm that:

(1)
The Market Participant and each listed USA and Digital Certificate holder meet the applicable requirements of Section 16.11.1(1) and (2);

(2)
Each listed USA and Digital Certificate holder is currently employed by or is an authorized agent contracted with the Market Participant;

(3)
The Market Participant has verified that the listed USA is authorized to be the USA;

(4)
Each Digital Certificate holder is authorized to retain and use the Digital Certificate; and

(5) Each listed Digital Certificate holder needs the Digital Certificate to perform his or her job functions.

By October 1 of every year, Market Participants shall submit to ERCOT the results of their annual Digital Certificate audit(s).  The USA shall confirm the accuracy of the list and forward all corrections to ERCOT.  The audit results submitted shall include a list of authorized Digital Certificates in the form requested by ERCOT and an attestation from an officer or executive with authority to bind the Market Participant, certifying that:

(1)
The Market Participant has complied with the requirements of this audit;

(2)
The Market Participant has verified that all assigned Digital Certificates belong to Digital Certificate holders authorized by the Market Participant’s USA.  If the Digital Certificate holders no longer meet the criteria in Section 16.11.1 (1), the USA will inform ERCOT as described in Section 16.11.1 (2) and note the findings in the response; and

(3)
The USA and all Digital Certificate holders have been qualified through a reasonable screening process.

If a Market Participant is unable to comply with the October 1 deadline at the time this Section is first applicable to the Market Participant, such Market Participant shall request an extension of the deadline by providing ERCOT with a written explanation of why it cannot meet the deadline including a plan and timeline for compliance not to exceed six months from the original deadline.  ERCOT shall review such extension request and inform the Market Participant if the request is approved or denied. ERCOT will approve no more than one extension request per Market Participant.

By December 1 of every year, ERCOT will acknowledge receipt of each Market Participant audit received and indicate whether any required information is missing from the audit.

16.11.4
ERCOT Audit - Consequences of Non-compliance

ERCOT, or its designee, will review the audit results submitted under Section 16.11.3, and may audit the Market Participant for compliance with the provisions of this Subsection. The Market Participant will cooperate fully with ERCOT in such audits.  ERCOT shall report to the PUCT all Market Participants failing to properly perform annual audits as described in Section 16.11.3 or non-compliance with Section 16.11.3.  In addition, ERCOT, after providing Notice to the Market Participant and the PUCT may disqualify the Market Participant’s USA and/or revoke any or all Digital Certificates assigned by that USA, if the audit is not properly and timely performed, if ERCOT discovers non-compliance, or if Digital Certificates are not timely requested for revocation from unauthorized Digital Certificate holders. Notwithstanding the foregoing, ERCOT shall not disqualify a Market Participant’s USA or revoke a Market Participant’s Digital Certificate(s) without providing the Market Participant with the following options: (1) opportunity to work with ERCOT to resolve issues in a manner agreeable to both parties, (2) opportunity to authorize a new USA and assign new Digital Certificates as necessary to prevent disruption of the Market Participant’s business, and/or (3) if the Market Participant is unwilling or unable to designate a new USA or the violation is so egregious that ERCOT determines that it is inappropriate to issue new Digital Certificates, the opportunity to appeal ERCOT’s decision to disqualify the Market Participant’s USA and revoke its Digital Certificates to the PUCT.
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Attachment L:

Standard Form Market Participant Agreement
Standard Form Market Participant Agreement

Between

Participant

and

Electric Reliability Council of Texas, Inc.


This Market Participant Agreement (“Agreement”), effective as of the  ___________ day of ____________________, ___________ (“Effective Date”), is entered into by and between [Participant], a [State of Registration and Entity Type] (“Participant”) and Electric Reliability Council of Texas, Inc., a Texas non-profit corporation (“ERCOT”).

Recitals

WHEREAS:

A. As defined in the ERCOT Protocols, Participant is a (check all that apply): 

 FORMCHECKBOX 
  Load Serving Entity (LSE)

 FORMCHECKBOX 
 Qualified Scheduling Entity (QSE)

 FORMCHECKBOX 
 Transmission Service Provider (TSP)

 FORMCHECKBOX 
 Distribution Service Provider (DSP)

 FORMCHECKBOX 
 Congestion Revenue Right (CRR) Account Holder

 FORMCHECKBOX 
 Resource Entity

 FORMCHECKBOX 
 Renewable Energy Credit (REC) Account Holder 

B. ERCOT is the Independent Organization certified under PURA §39.151 for the ERCOT Region; and

C.
The Parties enter into this Agreement in order to establish the terms and conditions by which ERCOT and Participant will discharge their respective duties and responsibilities under the ERCOT Protocols.

Agreements

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, ERCOT and Participant (the “Parties”) hereby agree as follows:

Section 1. Notice.  

All notices required to be given under this Agreement shall be in writing, and shall be deemed delivered three (3) days after being deposited in the U.S. mail, first class postage prepaid, registered (or certified) mail, return receipt requested, addressed to the other Party at the address specified in this Agreement or shall be deemed delivered on the day of receipt if sent in another manner requiring a signed receipt, such as courier delivery or overnight delivery service. Either Party may change its address for such notices by delivering to the other Party a written notice referring specifically to this Agreement. Notices required under the ERCOT Protocols shall be in accordance with the applicable Section of the ERCOT Protocols.

If to ERCOT:

Electric Reliability Council of Texas, Inc.

 Attn: Legal Department
7620 Metro Center Drive

Austin, Texas 78744-1654

Telephone: 
(512) 225-7000

Facsimile: 
(512) 225-7079

If to Participant:

[Participant Name]

[Contact Person/Dept.]

[Street Address]

[City, State Zip]

[Telephone]

[Facsimile] 
Section 2.  Definitions. 

A.
Unless herein defined, all definitions and acronyms found in the ERCOT Protocols shall be incorporated by reference into this Agreement. 

B.
“ERCOT Protocols” shall mean the document adopted by ERCOT, including any attachments or exhibits referenced in that document, as amended from time to time, that contains the scheduling, operating, planning, reliability, and settlement (including customer registration) policies, rules, guidelines, procedures, standards, and criteria of ERCOT. For the purposes of determining responsibilities and rights at a given time, the ERCOT Protocols, as amended in accordance with the change procedure(s) described in the ERCOT Protocols, in effect at the time of the performance or non-performance of an action, shall govern with respect to that action.
Section 3. Term and Termination.
A. Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Effective Date and continue until the last day of the month which is twelve (12) months from the Effective Date. After the Initial Term, this Agreement shall automatically renew for one-year terms (a “Renewal Term”) unless the standard form of this Agreement contained in the ERCOT Protocols has been modified by a change to the ERCOT Protocols.  If the standard form of this Agreement has been so modified, then this Agreement will terminate upon the effective date of the replacement agreement. This Agreement may also be terminated during the Initial Term or the then-current Renewal Term in accordance with this Agreement.
B. Termination by Participant. Participant may, at its option, terminate this Agreement: 

(1) 
immediately upon the failure of ERCOT to continue to be certified by the PUCT as the Independent Organization under PURA §39.151 without the immediate certification of another Independent Organization under PURA §39.151;

(2) 
if the “REC Account Holder” box is checked in Section A. of the Recitals section of this Agreement, Participant may, at its option, terminate this Agreement immediately if the PUCT ceases to certify ERCOT as the entity approved by the PUCT (“Program Administrator”) for carrying out the administrative responsibilities related to the Renewable Energy Credit Program as set forth in PUC Substantive Rule 25.173(g) without the immediate certification of another Program Administrator under PURA §39.151; or

(3)
for any other reason at any time upon thirty days written notice to ERCOT.

C.
Effect of Termination and Survival of Terms.  If this Agreement is terminated by a Party pursuant to the terms hereof, the rights and obligations of the Parties hereunder shall terminate, except that the rights and obligations of the Parties that have accrued under this Agreement prior to the date of termination shall survive. 
Section 4. Representations, Warranties, and Covenants.

A.
Participant represents, warrants, and covenants that: 

(1)
Participant is duly organized, validly existing and in good standing under the laws of the jurisdiction under which it is organized and is authorized to do business in Texas;

(2)
Participant has full power and authority to enter into this Agreement and perform all obligations, representations, warranties and covenants under this Agreement;
(3)
Participant’s past, present and future agreements or Participant’s organizational charter or bylaws, if any, or any provision of any indenture, mortgage, lien, lease, agreement, order, judgment, or decree to which Participant is a party or by which its assets or properties are bound do not materially affect performance of Participant’s obligations under this Agreement;

(4)
Market Participant’s execution, delivery and performance of this Agreement by Participant have been duly authorized by all requisite action of its governing body;

(5)
Except as set out in an exhibit (if any) to this Agreement, ERCOT has not, within the twenty-four (24) months preceding the Effective Date, terminated for Default any Prior Agreement with Participant, any company of which Participant is a successor in interest, or any Affiliate of Participant; 

(6)
If any Defaults are disclosed on any such exhibit mentioned in subsection 4.A(5), either (a) ERCOT has been paid, before execution of this Agreement, all sums due to it in relation to such Prior Agreement, or (b) ERCOT, in its reasonable judgment, has determined that this Agreement is necessary for system reliability and Participant has made alternate arrangements satisfactory to ERCOT for the resolution of the Default under the Prior Agreement;

(7)
Participant has obtained, or will obtain prior to beginning performance under this Agreement, all licenses, registrations, certifications, permits and other authorizations and has taken, or will take prior to beginning performance under this Agreement, all actions required by applicable laws or governmental regulations except licenses, registrations, certifications, permits or other authorizations that do not materially affect performance under this Agreement; 

(8)
Participant is not in violation of any laws, ordinances, or governmental rules, regulations or order of any Governmental Authority or arbitration board materially affecting performance of this Agreement and to which it is subject;

(9)
Participant is not Bankrupt, does not contemplate becoming Bankrupt nor, to its knowledge, will become Bankrupt; 

(10)
Participant acknowledges that it has received and is familiar with the ERCOT Protocols; and
(11)
Participant acknowledges and affirms that the foregoing representations, warranties and covenants are continuing in nature throughout the term of this Agreement.  For purposes of this Section, “materially affecting performance” means resulting in a materially adverse effect on Participant’s performance of its obligations under this Agreement.
B.
ERCOT represents, warrants and covenants that:

(1) ERCOT is the Independent Organization certified under PURA §39.151 for the ERCOT Region;

(2) ERCOT is duly organized, validly existing and in good standing under the laws of Texas, and is authorized to do business in Texas;

(3)
ERCOT has full power and authority to enter into this Agreement and perform all of ERCOT’s obligations, representations, warranties and covenants under this Agreement;

(4)
ERCOT’s past, present and future agreements or ERCOT’s organizational charter or bylaws, if any, or any provision of any indenture, mortgage, lien, lease, agreement, order, judgment, or decree to which ERCOT is a party or by which its assets or properties are bound do not materially affect performance of ERCOT’s obligations under this Agreement;

(5)
The execution, delivery and performance of this Agreement by ERCOT have been duly authorized by all requisite action of its governing body;

(6)
ERCOT has obtained, or will obtain prior to beginning performance under this Agreement, all licenses, registrations, certifications, permits and other authorizations and has taken, or will take prior to beginning performance under this Agreement, all actions required by applicable laws or governmental regulations except licenses, registrations, certifications, permits or other authorizations that do not materially affect performance under this Agreement; 

(7)
ERCOT is not in violation of any laws, ordinances, or governmental rules, regulations or order of any Governmental Authority or arbitration board materially affecting performance of this Agreement and to which it is subject;

(8)
ERCOT is not Bankrupt, does not contemplate becoming Bankrupt nor, to its knowledge, will become Bankrupt; and 

(9)
ERCOT acknowledges and affirms that the foregoing representations, warranties, and covenants are continuing in nature throughout the term of this Agreement.  For purposes of this Section, “materially affecting performance” means resulting in a materially adverse effect on ERCOT’s performance of its obligations under this Agreement.

Section 5. Participant Obligations.

A.
Participant shall comply with, and be bound by, all ERCOT Protocols.

B.
Participant shall not take any action, without first providing written notice to ERCOT and reasonable time for ERCOT and Market Participants to respond, that would cause a Market Participant within the ERCOT Region that is not a “public utility” under the Federal Power Act or ERCOT itself to become a “public utility” under the Federal Power Act or become subject to the plenary jurisdiction of the Federal Energy Regulatory Commission.  

Section 6. ERCOT Obligations.

A.
ERCOT shall comply with, and be bound by, all ERCOT Protocols.

B.
ERCOT shall not take any action, without first providing written notice to Participant and reasonable time for Participant and other Market Participants to respond, that would cause Participant, if Participant is not a “public utility” under the Federal Power Act, or ERCOT itself to become a “public utility” under the Federal Power Act or become subject to the plenary jurisdiction of the Federal Energy Regulatory Commission. If ERCOT receives any notice similar to that described in Section 5.B. from any Market Participant, ERCOT shall provide notice of same to Participant. 

Section 7. Payment. 

For the transfer of any funds under this Agreement directly between ERCOT and Participant and pursuant to the Settlement procedures for Ancillary Services described in the ERCOT Protocols, the following shall apply: 

A.
Participant appoints ERCOT to act as its agent with respect to such funds transferred and authorizes ERCOT to exercise such powers and perform such duties as described in this Agreement or the ERCOT Protocols, together with such powers or duties as are reasonably incidental thereto.  

B.
ERCOT shall not have any duties, responsibilities to, or fiduciary relationship with Participant and no implied covenants, functions, responsibilities, duties, obligations or liabilities shall be read into this Agreement except as expressly set forth herein or in the ERCOT Protocols.  

Section 8. Default. 


A.
Event of Default. 

(1)
Failure to make payment or transfer funds, provide collateral or designate/maintain an association with a QSE (if required by the ERCOT Protocols) as provided in the ERCOT Protocols shall constitute a material breach and shall constitute an event of default (“Default”) unless cured within two (2) Business Days after the non-breaching Party delivers to the breaching Party  written notice of the breach.  Provided further that if such a material breach, regardless of whether the breaching Party cures the breach within the allotted time after notice of the material breach, occurs more than three (3) times in a twelve-month period, the fourth such breach shall constitute a Default by the breaching Party.

(2)
For any material breach other than a material breach described in Section 8(A)(1) the occurrence and continuation of any of the following events shall constitute an event of Default by Participant: 

(a)
Except as excused under subsection (4) or (5) below, a material breach, other than a material breach described in Section 8(A)(1), of this Agreement by Participant, including any material failure by Participant to comply with the ERCOT Protocols, unless cured within fourteen (14) Business Days after delivery by ERCOT of written notice of the material breach to Participant.  Participant must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by ERCOT of written notice of such material breach by Participant and must prosecute such work or other efforts with reasonable diligence until the breach is cured.   Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within twelve-month period, the fourth such breach shall constitute a Default.

(b)
Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within 90 days thereafter.

(3)
Except as excused under subsection (4) or (5) below, a material breach of this Agreement by ERCOT, including any material failure by ERCOT to comply with the ERCOT Protocols, other than a failure to make payment or transfer funds, shall constitute a Default by ERCOT unless cured within fourteen (14) Business Days after delivery by Participant of written notice of the material breach to ERCOT.  ERCOT must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by Participant of written notice of such material breach by ERCOT and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a twelve-month period, the fourth such breach shall constitute a Default.

(4)
For any material breach other than a failure to make payment or transfer funds, the breach shall not result in a Default if the breach cannot reasonably be cured within fourteen (14) calendar days, prompt written notice is provided by the breaching Party to the other Party, and the breaching Party began work or other efforts to cure the breach within three (3) Business Days after delivery of the notice to the breaching Party and prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed.

(5)
If, due to a Force Majeure Event, a Party is in breach with respect to any obligation hereunder, such breach shall not result in a Default by that Party.

B.
Remedies for Default.
(1)
ERCOT’s Remedies for Default.  In the event of a Default by Participant, ERCOT may pursue any remedies ERCOT has under this Agreement, at law, or in equity, subject to the provisions of Section 10: Dispute Resolution of this Agreement.  In the event of a Default by Participant, if the ERCOT Protocols do not specify a remedy for a particular Default, ERCOT may, at its option, upon written notice to Participant, immediately terminate this Agreement, with termination to be effective upon the date of delivery of notice. 

(2)
Participant’s Remedies for Default.
(a)
Unless otherwise specified in this Agreement or in the ERCOT Protocols, and subject to the provisions of Section 10: Dispute Resolution of this Agreement in the event of a Default by ERCOT, Participant’s remedies shall be limited to:

(i)
Immediate termination of this Agreement upon written notice to ERCOT,

(ii)
Monetary recovery in accordance with the Settlement procedures set forth in the ERCOT Protocols, and

(iii)
Specific performance.

(b)
However, in the event of a material breach by ERCOT of any of its representations, warranties or covenants, Participant’s sole remedy shall be immediate termination of this Agreement upon written notice to ERCOT. 

(c)
If as a final result of any dispute resolution, ERCOT, as the settlement agent, is determined to have over-collected from a Market Participant(s), with the result that refunds are owed by Participant to ERCOT, as the settlement agent, such Market Participant(s) may request ERCOT to allow such Market Participant to proceed directly against Participant, in lieu of receiving full payment from ERCOT.  In the event of such request, ERCOT, in its sole discretion, may agree to assign to such Market Participant ERCOT’s rights to seek refunds from Participant, and Participant shall be deemed to have consented to such assignment.  This subsection (c) survives termination of this Agreement.

(3)
A Default or breach of this Agreement by a Party shall not relieve either Party of the obligation to comply with the ERCOT Protocols. 

C.
Force Majeure.
(1)
If, due to a Force Majeure Event, either Party is in breach of this Agreement with respect to any obligation hereunder, such Party shall take reasonable steps, consistent with Good Utility Practice, to remedy such breach. If either Party is unable to fulfill any obligation by reason of a Force Majeure Event, it shall give notice and the full particulars of the obligations affected by such Force Majeure Event to the other Party in writing or by telephone (if followed by written notice) as soon as reasonably practicable, but not later than fourteen (14) calendar days, after such Party becomes aware of the event.  A failure to give timely notice of the Force Majeure event shall constitute a waiver of the claim of Force Majeure Event.  The Party experiencing the Force Majeure Event shall also provide notice, as soon as reasonably practicable, when the Force Majeure Event ends.

(2)
Notwithstanding the foregoing, a Force Majeure Event does not relieve a Party affected by a Force Majeure Event of its obligation to make payments or of any consequences of non-performance pursuant to the ERCOT Protocols or under this Agreement, except that the excuse from Default provided by subsection 8.A(5) above is still effective.  

D.
Duty to Mitigate.  Except as expressly provided otherwise herein, each Party shall use commercially reasonable efforts to mitigate any damages it may incur as a result of the other Party’s performance or non-performance of this Agreement.

Section 9.  Limitation of Damages and Liability and Indemnification.

A.
EXCEPT AS EXPRESSLY LIMITED IN THIS AGREEMENT OR THE ERCOT PROTOCOLS, ERCOT OR PARTICIPANT MAY SEEK FROM THE OTHER, THROUGH APPLICABLE DISPUTE RESOLUTION PROCEDURES SET FORTH IN THE ERCOT PROTOCOLS, ANY MONETARY DAMAGES OR OTHER REMEDY OTHERWISE ALLOWABLE UNDER TEXAS LAW, AS DAMAGES FOR DEFAULT OR BREACH OF THE OBLIGATIONS UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT NEITHER PARTY IS LIABLE TO THE OTHER FOR ANY SPECIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES OR INJURY THAT MAY OCCUR, IN WHOLE OR IN PART, AS A RESULT OF A DEFAULT UNDER THIS AGREEMENT, A TORT, OR ANY OTHER CAUSE, WHETHER OR NOT A PARTY HAD KNOWLEDGE OF THE CIRCUMSTANCES THAT RESULTED IN THE SPECIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES OR INJURY, OR COULD HAVE FORESEEN THAT SUCH DAMAGES OR INJURY WOULD OCCUR.

B.
With respect to any dispute regarding a Default or breach by ERCOT of its obligations under this Agreement, ERCOT expressly waives any Limitation of Liability to which it may be entitled under the Charitable Immunity and Liability Act of 1987, Tex. Civ. Prac. & Rem. Code §84.006, or successor statute.

C.
The Parties have expressly agreed that, other than subsections A and B of this Section, this Agreement shall not include any other limitations of liability or indemnification provisions, and that such issues shall be governed solely by applicable law, in a manner consistent with the Choice of Law and Venue subsection of this Agreement, regardless of any contrary provisions that may be included in or subsequently added to the ERCOT Protocols (outside of this Agreement).

D.
The Independent Market Monitor (IMM), and its directors, officers, employees, and agents, shall not be liable to any person or entity for any act or omission, other than an act or omission constituting gross negligence or intentional misconduct, including but not limited to liability for any financial loss, loss of economic advantage, opportunity cost, or actual, direct, indirect, or consequential damages of any kind resulting from or attributable to any such act or omission of the IMM, as long as such act or omission arose from or is related to matters within the scope of the IMM’s authority arising under or relating to PURA §39.1515 and PUC Subst. R. 25.365, Independent Market Monitor.

Section 10. Dispute Resolution.

A.
In the event of a dispute, including a dispute regarding a Default, under this Agreement, Parties to this Agreement shall first attempt resolution of the dispute using the applicable dispute resolution procedures set forth in the ERCOT Protocols.

B.
In the event of a dispute, including a dispute regarding a Default, under this Agreement, each Party shall bear its own costs and fees, including, but not limited to attorneys’ fees, court costs, and its share of any mediation or arbitration fees.

Section 11. Miscellaneous.

A.
Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and, with the exception of matters governed exclusively by federal law, shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws. Neither Party waives primary jurisdiction as a defense; provided that any court suits regarding this Agreement shall be brought in a state or federal court located within Travis County, Texas, and the Parties hereby waive any defense of forum non-conveniens, except defenses under Tex. Civ. Prac. & Rem. Code §15.002(b).

B.
Assignment.
(1)
Notwithstanding anything herein to the contrary, a Party shall not assign or otherwise transfer all or any of its rights or obligations under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, except that a Party may assign or transfer its rights and obligations under this Agreement without the prior written consent of the other Party (if neither the assigning Party or the assignee is then in Default of any Agreement with ERCOT):

(a)
Where any such assignment or transfer is to an Affiliate of the Party; or 

(b)
Where any such assignment or transfer is to a successor to or transferee of the direct or indirect ownership or operation of all or part of the Party, or its facilities; or

(c)
For collateral security purposes to aid in providing financing for itself, provided that the assigning Party will require any secured party, trustee or mortgagee to notify the other Party of any such assignment.  Any financing arrangement entered into by either Party pursuant to this Section will provide that prior to or upon the exercise of the secured party’s, trustee’s or mortgagee’s assignment rights pursuant to said arrangement, the secured creditor, the trustee or mortgagee will notify the other Party of the date and particulars of any such exercise of assignment right(s).  If requested by the Party making any such collateral assignment to a Financing Person, the other Party shall execute and deliver a consent to such assignment containing customary provisions, including representations as to corporate authorization, enforceability of this Agreement and absence of known Defaults, notice of material breach pursuant to Section 8(A), notice of Default, and an opportunity for the Financing Person to cure a material breach pursuant to Section 8(A) prior to it becoming a Default.

(2)
An assigning Party shall provide prompt written notice of the assignment to the other Party.  Any attempted assignment that violates this Section is void and ineffective.  Any assignment under this Agreement shall not relieve either Party of its obligations under this Agreement, nor shall either Party’s obligations be enlarged, in whole or in part, by reason thereof. 

C.
No Third Party Beneficiary. Except with respect to the rights of other Market Participants in Section 8.B. and the Financing Persons in Section 11.B., (i) nothing in this Agreement nor any action taken hereunder shall be construed to create any duty, liability or standard of care to any third party, (ii) no third party shall have any rights or interest, direct or indirect, in this Agreement or the services to be provided hereunder and (iii) this Agreement is intended solely for the benefit of the Parties, and the Parties expressly disclaim any intent to create any rights in any third party as a third-party beneficiary to this Agreement or the services to be provided hereunder.  Nothing in this Agreement shall create a contractual relationship between one Party and the customers of the other Party, nor shall it create a duty of any kind to such customers.

D.
No Waiver. Parties shall not be required to give notice to enforce strict adherence to all provisions of this Agreement.  No breach or provision of this Agreement shall be deemed waived, modified or excused by a Party unless such waiver, modification or excuse is in writing and signed by an authorized officer of such Party.  The failure by or delay of either Party in enforcing or exercising any of its rights under this Agreement shall: (i) not be deemed a waiver, modification or excuse of such right or of any breach of the same or different provision of this Agreement, and (ii) not prevent a subsequent enforcement or exercise of such right.  Each Party shall be entitled to enforce the other Party’s covenants and promises contained herein, notwithstanding the existence of any claim or cause of action against the enforcing Party under this Agreement or otherwise.

E.
Headings.  Titles and headings of paragraphs and sections within this Agreement are provided merely for convenience and shall not be used or relied upon in construing this Agreement or the Parties’ intentions with respect thereto.

F.
Severability. In the event that any of the provisions, or portions or applications thereof, of this Agreement is finally held to be unenforceable or invalid by any court of competent jurisdiction, that determination shall not affect the enforceability or validity of the remaining portions of this Agreement, and this Agreement shall continue in full force and effect as if it had been executed without the invalid provision; provided, however, if either Party determines, in its sole discretion, that there is a material change in this Agreement by reason thereof, the Parties shall promptly enter into negotiations to replace the unenforceable or invalid provision with a valid and enforceable provision.  If the Parties are not able to reach an agreement as the result of such negotiations within fourteen (14) days, either Party shall have the right to terminate this Agreement on three (3) days written notice.

G.
Entire Agreement.  Any Exhibits attached to this Agreement are incorporated into this Agreement by reference and made a part of this Agreement as if repeated verbatim in this Agreement. This Agreement represents the Parties’ final and mutual understanding with respect to its subject matter.  It replaces and supersedes any prior agreements or understandings, whether written or oral.  No representations, inducements, promises, or agreements, oral or otherwise, have been relied upon or made by any Party, or anyone on behalf of a Party, that are not fully expressed in this Agreement. An agreement, statement, or promise not contained in this Agreement is not valid or binding.   

H.
Amendment. The standard form of this Agreement may only be modified through the procedure for modifying ERCOT Protocols described in the ERCOT Protocols.   Any changes to the terms of the standard form of this Agreement shall not take effect until a new Agreement is executed between the Parties.  

I.
ERCOT’s Right to Audit Participant. Participant shall keep detailed records for a period of three years of all activities under this Agreement giving rise to any information, statement, charge, payment or computation delivered to ERCOT under the ERCOT Protocols.  Such records shall be retained and shall be available for audit or examination by ERCOT as hereinafter provided.  ERCOT has the right during Business Hours and upon reasonable written notice and for reasonable cause to examine the records of Participant as necessary to verify the accuracy of any such information, statement, charge, payment or computation made under this Agreement.  If any such examination reveals any inaccuracy in any such information, statement, charge, payment or computation, the necessary adjustments in such information, statement, charge, payment, computation, or procedures used in supporting its ongoing accuracy will be promptly made.  

J.
Participant’s Right to Audit ERCOT.  Participant’s right to data and audit of ERCOT shall be as described in the ERCOT Protocols and shall not exceed the rights described in the ERCOT Protocols. 

K.
Further Assurances.  Each Party agrees that during the term of this Agreement it will take such actions, provide such documents, do such things and provide such further assurances as may reasonably be requested by the other Party to permit performance of this Agreement.

L.
Conflicts.  This Agreement is subject to applicable federal, state, and local laws, ordinances, rules, regulations, orders of any Governmental Authority and tariffs. Nothing in this Agreement may be construed as a waiver of any right to question or contest any federal, state and local law, ordinance, rule, regulation, order of any Governmental Authority, or tariff.  In the event of a conflict between this Agreement and an applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff, the applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff shall prevail, provided that Participant shall give notice to ERCOT of any such conflict affecting Participant. In the event of a conflict between the ERCOT Protocols and this Agreement, the provisions expressly set forth in this Agreement shall control.

M.
No Partnership.  This Agreement may not be interpreted or construed to create an association, joint venture, or partnership between the Parties or to impose any partnership obligation or liability upon either Party. Neither Party has any right, power, or authority to enter any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party except as provided in Section 7A.

N.
Construction. In this Agreement, the following rules of construction apply, unless expressly provided otherwise or unless the context clearly requires otherwise:

(1)
The singular includes the plural, and the plural includes the singular.

(2)
The present tense includes the future tense, and the future tense includes the present tense.

(3)
Words importing any gender include the other gender.

(4)
The word “shall” denotes a duty.

(5)
The word “must” denotes a condition precedent or subsequent.

(6)
The word “may” denotes a privilege or discretionary power.

(7)
The phrase “may not” denotes a prohibition.

(8)
References to statutes, tariffs, regulations or ERCOT Protocols include all provisions consolidating, amending, or replacing the statutes, tariffs, regulations or ERCOT Protocols referred to.

(9)
References to “writing” include printing, typing, lithography, and other means of reproducing words in a tangible visible form.

(10)
The words “including,” “includes,” and “include” are deemed to be followed by the words “without limitation.”

(11)
Any reference to a day, week, month or year is to a calendar day, week, month or year unless otherwise indicated.

(12)
References to Articles, Sections (or subdivisions of Sections), Exhibits, annexes or schedules are to this Agreement, unless expressly stated otherwise.

(13)
Unless expressly stated otherwise, references to agreements, ERCOT Protocols and other contractual instruments include all subsequent amendments and other modifications to the instruments, but only to the extent the amendments and other modifications are not prohibited by this Agreement.

(14)
References to persons or entities include their respective successors and permitted assigns and, for governmental entities, entities succeeding to their respective functions and capacities.

(15)
References to time are to Central Prevailing Time.

O.
Multiple Counterparts.  This Agreement may be executed in two or more counterparts, each of which is deemed an original but all constitute one and the same instrument.

SIGNED, ACCEPTED AND AGREED TO by each undersigned signatory who, by signature hereto, represents and warrants that he or she has full power and authority to execute this Agreement.

Electric Reliability Council of Texas, Inc.:

By: ______________________________________________

Name: ___________________________________________

Title: ____________________________________________

Date: _____________________________

Participant:

[USE OPTION 1 IF PARTICIPANT IS A CORPORATION

By: ______________________________________________

Name: ____________________________________________

Title: _____________________________________________

Date:________________________________

USE OPTION 2 IF PARTICIPANT IS A LIMITED PARTNERSHIP

By: _______________________________________________, 

as General Partner for [Participant]

Name:_____________________________________________

Title:______________________________________________

Date:______________________________________________

Market Participant Name:

____________________________________________________

Market Participant DUNS: ______________________________]
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