PRS Review of Appeal Process

Notes 6/25/07 Meeting

Attendees:
	Name
	Representing

	Andrew Dalton (via phone)
	Valero

	Andrew Gallo
	ERCOT

	Chris Brewster
	City of Eastland

	Diana Zake
	ERCOT

	Eric Goff
	Constellation NewEnergy

	Hal Hughes
	DME

	Henry Durrwachter
	TXU Wholesale

	Kevin Gresham
	Reliant

	Nieves Lopez
	ERCOT

	Sandy Morris
	LCRA

	Shawnee Claiborne-Pinto
	PUCT Staff

	Thane Thomas Twiggs
	Direct Energy

	Tom Jackson
	Austin Energy


Kevin Gresham reminded attendees of the anti-trust admonition.  He stated that this was not a formal PRS meeting and, therefore, quorum requirements do not apply.

Mr. Gresham reviewed the presentation from the 2/21/07 ERCOT Board of Directors (Board) retreat, emphasizing that the Board wants to create a process that builds a good record of the consideration of appeals.  Andrew Dalton added that the Board wants a process that ensures issues have been completely vetted through PRS and TAC and that the Board members have information from all sides of the story.  Mr. Dalton stated that he wants more issues resolved by TAC, but the Board also wants presentation of the fundamental issues of an appeal.

Hal Hughes reviewed the proposal submitted by DME.  He indicated that the most salient point of the proposal is the segregation of appeals into two categories: appeals affecting ERCOT, Inc. as a public entity (that may put ERCOT in violation of the law) or appeals involving business issues that would be considered by the Board of Directors (Board).  Appeals of technical issues would be considered by TAC.  Mr. Hughes explained that, if an appeal was not granted by TAC, the appellant would have to resubmit the issue in the form of a new PRR or appeal the TAC decision to the Public Utility Commission of Texas (PUCT).  Mr. Dalton stated that anything that can be appealed at the PUCT should be considered by the Board first.  Shawnee Claiborne-Pinto agreed.  Mr. Gresham opined that appellants of technical issues have a higher bar to create a better, clearer record for Board consideration.
There was discussion of the following:

(1) Whether there should be an established outline for all appeals that includes a five to seven page limit and a stipulation of facts.  
(2) How much time each party should be allowed for presentation at the Board meeting, but not to limit the amount of time for Board members to ask questions and debate the issue.
(3) The types of facts that ERCOT Staff could verify, e.g., historical data or market clearing prices for a certain interval and deployments.  If asked to opine on a fact, ERCOT Staff can indicate whether a fact is verifiable and whether sufficient time exists to complete the request.
(4) Whether it is always appropriate for the Board to rely on ERCOT Staff to provide an objective third party opinion.  Would ERCOT Staff be verifying facts or interpreting them?  Andy Gallo noted that anything that is subject to interpretation is my definition not a fact.  Any party in disagreement with ERCOT Staff’s conclusions regarding facts can always dispute them.
(5) Whether appeals to the Board should include new information not previously presented to TAC and/or whether that information should be limited to updated regular reports produced by ERCOT Staff; the Board and the opposing parties should not be surprised with new information.
(6) That there should be due process for the appellant and opposing parties.

(7) The effects of the schedule of stakeholder meetings:

(a) A party may not anticipate TAC action and therefore would not be prepared to submit an appeal to the Board within ten business days of that action and 11 days before the next regularly scheduled Board meeting.

(b) A party anticipating a contentious TAC meeting can be prepared to submit an appeal to the Board immediately following the TAC decision.
(c) An opposing party may not have sufficient time to create a presentation for Board consideration immediately after the TAC decision is rendered.

(d) A second consideration by TAC would ensure a clear record and provide an opportunity for the appellant to state his case before Board consideration of an appeal of a TAC decision.  It would also allow TAC to reconsider a decision within the context of new information.
(e) Timing of the meetings becomes an issue if ERCOT Staff must verify facts and parties are to stipulate to facts.
(8) Who should represent the opposing position for consideration by the Board?

(9) Whether the Board members want to discuss issues with appellant or opposing parties outside of the formal Board meeting.  There is benefit for all Board members to hear the same information.  Sometimes Board members contact interested parties on their own if they wish additional information.  Ex-parte restrictions can be addressed in the Protocols and Board members can cure any discussions through disclosure.  The Board itself should decide how it is to manage its communications.

(10) Automatic rehearing or reconsideration of a TAC decision by TAC before consideration of an appeal by the Board.

The group then reviewed the current timeline for appeals and developed three options for appeals process.  {Note - For the purpose of demonstration, actual meeting dates for PRS, TAC and the Board have been inserted into the diagram developed on the whiteboard during the meeting.} 
Option 1:  Through this option, an appellant requests TAC reconsideration of its decision.  Option 1 would allow the appellant time to develop a complete presentation of its argument for TAC.  This option would also allow some time for ERCOT Staff to verify facts.
Option 2:  This is the current Section 21 timeline.  Because the timeline is short, it may be reserved for Urgent situations only.  The attendees discussed whether Option 2 should be reserved for PRRs already granted Urgent status by PRS.  Option 2 does not allow time for ERCOT Staff to verify facts and may not allow sufficient time for opposing parties to develop a presentation for the Board.  Attendees acknowledged that the burden of presenting a complete record would be on the appellant, and that the Board would have the discretion to delay hearing the appeal until the subsequent Board meeting.

Option 3:  This option allows for both TAC reconsideration of its decision and Board consideration of an appeal.  An advantage of Option 3 is time for the appellant and opposing parties to develop a complete record for presentation at TAC and the Board.  This option would also allow more time for ERCOT Staff to verify facts.

Next steps:

Mr. Gresham will summarize progress for consideration at the next PRS meeting.
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2/22/2007-3/8/2007

Appeal of PRS Decision Filing Period

3/8/2007-3/22/2007

Appeal of TAC Decision Filing Period

3/8/2007-3/30/2007

File for TAC Reconsideration

3/8/2007-3/21/2007

File for Urgent BOD Appeal

3/8/2007-4/18/2007

File for BOD Appeal

Process Option 1:

Process Option 2:

Process Option 3:

Draft Timelines of Appeal Process Options as Discussed on 6/25/07

3/31/2007

TAC Meeting

4/19/2007

BOD Meeting

3/20/2007

Appeal Docs to ERCOT Legal 

for 3/30 TAC

3/11/2007

Appeal Docs to ERCOT Legal 

for 3/21 BOD

4/7/2007

Appeal Docs to ERCOT Legal 

for 4/18 BOD

2/22/2007

PRS Meeting

2/26/2007

Appeal Docs to ERCOT Legal 

for 3/8 TAC

3/22/2007

BOD Meeting

3/9/2007

TAC Meeting
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