Appeals Process

Background

The ERCOT Board has changed over the past few years from a “collective” board where all the members were from the industry and had a high level of technical understanding of the industry to a “policy” board where many of the members are not in the industry and the level of technical understanding is less than in previous years.  This change in Board structure suggests that appeals of PRRs and other issues should be separated so that the TAC deals with technical issues and the Board only deals with broader policy issues or matters related to ERCOT as a business organization.

Types of Appeals

Only four types of appeals should be allowed:
1. Procedural appeals.  Appeal is made based on a procedural or technical error that occurred in the voting (too many abstentions or too many market segments absent for example).
2. New information appeals.  Appeal is made based on new information made available since the original vote on an issue and the information could have reasonably been expected to impact the vote.  For example an IMM report on a related topic is released soon after a vote is taken.

3. Public Interest/Policy appeal.  Appeal is made based on the fact that a decision has been made that is contrary to public policy or is a wider public interest issue that was not fully vetted.  For example, an appeal could be made on the basis that a decision violates a Commission rule or policy.

4. Business Entity appeal.  Appeal is made of an action that impacts the organization, staffing, or funding of ERCOT as a business entity.  For example, an appeal could be made of a decision on debt/equity financing of ERCOT.
Appeal Process

The first two types of appeal would only be made to the TAC and would not be subject to appeal to the Board.  For appeals based on procedural errors, the TAC would hear the appeal and then if it is decided a procedural error has been made, then a new vote would be immediately taken or other corrective action taken.

For the remaining appeals, a two step process would be used.  The first step would be to determine if the issue is indeed a legitimate appealable issue, i.e., whether it falls into one of the four categories described above.  For example, for appeals based on new information, the TAC would first determine if the new information is indeed new information or whether it is simply old information re-packaged.  If the TAC determines that the information is new and relevant, then the TAC would direct that the new information be filed as comments to the PRR and the PRR re-scheduled for review by the TAC at a later meeting.
Appeals would only go to the Board if they can be proven to impact ERCOT as a business organization or have broader public policy implications.  Again, a two-step process would be used.  First, the appellant would be require to prepare a 10 minute presentation to the Board explaining why its appeal fits in either the public interest category or ERCOT as a business organization category.  A TAC representative would also make a 10 minute presentation explaining why TAC does not believe the appeal fits into these categories.  ERCOT staff would make an independent analysis and presentation making their recommendation.
If the Board decides to that the appeal fits into either the public interest or business entity category, the Board would schedule a date for the appellant to return and present their case.  When the appellant returns to make their case, the ERCOT staff would act as the “devil’s advocate” and prepare a rebuttal of the appeal.  Appeals would be limited to 30 minutes for each party.

A flowchart outlining this process is attached.
















































