PRS Action Report


	PRR Number
	705
	PRR Title
	Emergency Interruptible Load Service (EILS)

	Timeline


	Urgent
	Action
	Tabled

	Protocol Section(s) Requiring Revision)
	Section 2, Definitions and Acronyms

Section 5.6.7, EECP STEPS 

Section 5.9.3, ERCOT Data Collection 

Section 6.1.13, Emergency Interruptible Load Service (New)
Section 6.2, Providers of Ancillary Services

Section 6.5, Technical Requirements for Providers of Ancillary Services

Section 6.5.12, Emergency Interruptible Load Service (New)

Section 6.7.9, Deployment of Emergency Interruptible Load Service (New)

Section 6.8.6, Capacity Payments for Emergency Interruptible Load (New)
Section 6.9.4, Settlement Obligation for Black Start Service, RMR Standby Service, and Synchronous Condenser Service 

Section 6.10.2, General Capacity Testing Requirements 

Section 6.10.13, Emergency Interruptible Load Service Qualification, Testing and Performance Standards (New)
Section 16.5, Registration of Generation Resources and Loads acting as Resources

Section 22 -- Attachment K, Standard Form Emergency Interruptible Load Service Agreement (New)

	Proposed Effective Date
	TBD

	Priority and Rank Assigned
	TBD

	Revision Description
	This PRR would modify the ERCOT Protocols to allow for the use of an Emergency Interruptible Load Service (EILS) when an Emergency Electric Curtailment Plan (EECP) is declared and all available Generation and Loads acting as Resources (LaaRs) have been deployed.

	Overall Market Benefit
	Reduction in probability of being subject to an involuntary firm Load shedding event.

	Overall Market Impact
	Increased cost.

	Consumer Impact
	Reduction in probability of being subject to an involuntary firm Load shedding event.

	Credit Impacts:  Has the Credit Workgroup reviewed the PRR?  If so, are there credit impacts? (indicate Yes or No, and if Yes, include a summary of impact)
	TBD

	Procedural History
	· PRR705 and an associated Impact Analysis (IA) were posted on 1/10/07.

· On 1/11/07, Calpine posted comments.

· On 1/12/07, the motion to request Urgent status failed by e-mail vote.

· On 1/12/07, Exelon posted comments.

· On 1/20/07, ERCOT Staff posted comments.

· On 1/22/07, PRS considered PRR705.

	PRS Recommendation (indicate whether all segments were present for the vote, and the segment of parties that voted no or abstained)
	On 1/22/07, PRS voted to reconsider the requests for granting Urgent status for PRR702, PRR703; PRR704, and PRR705.  The motion passed with one nay from the Municipally Owned Utility (MOU) and one abstention from the Independent Retail Electric Provider (IREP) Market Segments.  All Market Segments were present for the vote.
PRS voted on a motion stating that PRS concurs with ERCOT that curtailing voluntary firm Load in emergency conditions is preferable to shedding firm Load on an involuntary basis.  However, PRS is not yet convinced that such a program is appropriate for two reasons:

1. The market has changed since April 17, 2006;

2. Whether it can be implemented for a cost commensurate with the value of lost load (VOLL) associated with rotating outages during emergency conditions.

Therefore, at this time, PRS declines to recommend approval or rejection of any PRRs related to EILS until questions related to the need and efficacy of such a service are more firmly established.  PRS therefore tables PRR702, PRR703, PRR704, and PRR705 until the February 22, 2007 PRS meeting.

PRS requests that the Reliability Operations Subcommittee (ROS) address the following questions and report back to PRS on February 22, 2007:

1. What is the statistical likelihood, given ERCOT Operator flexibility in the EECP process, that EILS will be utilized as envisioned prior to firm Load shedding?

2. Rate the impact of each of the EILS PRRs on ERCOT’s loss of Load probability (LOLP).

3. Evaluate the EILS PRRs procurement methodology.  What is the appropriate amount of EILS to procure, if any?

4. Evaluate the EILS PRRs deployment methodology.  Address any concerns that arise from deployment and recall: i.e., should EILS be deployed as a single block; is geographic concentration of EILS providers an issue during EECP; what are the effects of transmission system limitations; etc.?

5. What other alternatives to EILS, such as procuring additional existing Ancillary Services, could be utilized to achieve similar results?

PRS requests that ERCOT Staff address the following questions and report to PRS on February 22, 2007:

1. What is the statistical likelihood, given ERCOT Operator flexibility in the EECP process, that EILS will be utilized as envisioned prior to firm Load shedding?

2. Rate the impact of each of the EILS PRRs on ERCOT’s LOLP.

3. What alternatives to EILS were examined by ERCOT, if any, and why was EILS pursued instead of those other options?

4. Has the VOLL been determined for the April 17, 2006 Load shedding event? If so, please share the methodology and results of that study.  If not, why not? 
PRS requests that WMS define the following and report to PRS on February 22, 2007:

1. The benefit.

2. The cost based on the EILS PRRs.

3. Changes in Market since April 17, 2007.

The motion passed with two nays from the Consumer Market Segment.  All Market Segment were present for the vote.



	Summary of PRS discussion
	The Chair of the WMS presented the history of the EILS.  Mr. Belk recounted that in December, 2006, WMS voted to only consider EILS proposals that are based on an energy-only approach, without making a determination regarding the merits of the individual proposals.  In January, 2007, WMS discussed the merits of an EILS in general terms.  Mr. Belk reported that WMS focused its discussion on the value and cost of such a program.  Mr. Belk reported that WMS voted on a motion stating that at this point in time, WMS is confident an EILS is a necessary component of ERCOT’s EECP toolbox to avoid firm Load shed.  This motion failed at WMS with no affirmative votes and two abstentions from the Consumer Market Segments.
PRS was also briefed on the discussion by ROS and noted that ROS, because ERCOT had not posted its PRR until the prior day, tabled any discussion, but did request that PRS allow ROS sufficient time to review all the EILS proposals.  

Participants commented that PRS should discuss the merits of an EILS in general.  Participants noted that ERCOT Staff acknowledged that EILS is not absolutely necessary for system reliability and objected to a comparison to Black Start Service.  ERCOT Staff responded that although an EILS is not necessary to maintain system reliability, it would be preferable to firm Load shedding and would have the potential of reducing the amount of firm Load shed.  Participants opined that the proposal is too costly to justify for a one in ten year event and noted that the criticism following the April 17, 2006 Load shedding event was not focused on the manner in which ERCOT implemented Step 4 of the EECP, but rather the manner in which the event was communicated.  Participants also objected to the underlying premise that the April 17th event was caused by a capacity shortfall, arguing that the event was caused by an energy shortfall.  Therefore, an EILS should not address an energy problem with a capacity based solution.  Participants questioned, based on Loads acting as Resources (LaaRs) past performance, whether the service can respond in the prescribed timeframe and whether this will further reduce the probability of a deployment.  Finally, the participants also questioned whether it is appropriate to implement a capacity based product in an energy-only market.  ERCOT Staff contended that the program must offer a capacity/reservation fee to attract participants and offered a cost estimate of $20 million per year.
Participants concluded that there is not enough information for PRS to make a decision at this time.  Participants commented that more data is needed about the amount of the reduction in the probability of firm Load shedding and what the cost will be for such a program; the impacts of the changes in the market since April 17, 2006 Load shedding event; and suggested the following formula for evaluating the cost benefit if an EILS:

(cost of VOLL per MW) x (number of hours of event) x (probability of occurrence)


	ERCOT/Market Segment Impacts and Benefits


	

	Assumptions
	1
	Firm Load shed is undesirable due to societal costs (including business losses, traffic problems, inconvenience, etc.), which may be difficult to quantify.

	

	
	Impact Area
	Monetary Impact

	Market Cost
	1
	Settlement Obligation: to QSEs, on a Load Ratio Share basis
	Cost of service– depends on bids received and cost cap.

	
	2
	Implementation costs
	EILS Resource Entities will need to invest in equipment to enable them respond as required to provide service.

QSEs wishing to represent EILS Resources will need to invest in systems to allow communications with such Resources.

	

	
	Impact Area
	Monetary Impact

	Market Benefit
	1
	Less risk of firm Load shed during EECP.
	Difficult to quantify

	

	Additional Qualitative Information


	1
	

	

	Other
	1
	ERCOT will experience increased workload in order to implement the program, but system changes are not needed to implement.

	


	Original Sponsor

	Name
	Paul Wattles

	Company
	ERCOT

	Segment
	n/a


	Comments Received

	Comment Author
	Comment Description

	Calpine 011007
	Stated its opposition to PRR705.

	Exelon 011207
	Endorsed comments by Calpine.

	ERCOT Staff 011607
	Offered clarification and revised language.

	ERCOT Staff 012007
	Offered clarification and revised language.


	Proposed Protocol Language Revision


Section 2.1: Definitions

Emergency Interruptible Load Service

An Ancillary Service that is used during an EECP Step 3 to reduce Load to enable ERCOT to restore frequency. 

Emergency Interruptible Load Service Business Hours (EILS Business Hours)
Hours occurring on a Business Day during the time frame of hour ending 0800 through hour ending 2000.

Emergency Interruptible Load Service Non-Business Hours (EILS Non-Business Hours)

Any hours not defined as EILS Business Hours.

Resource

Facilities capable of providing electrical energy or Load capable of reducing, or increasing the need for electrical energy or providing Ancillary Services to the ERCOT System, as described in Section 6, Ancillary Services.  This includes Generation Resources, Loads acting as Resources, and contracted Emergency Interruptible Load Service Resources.

Section 2.2 Acronyms

[…]

EILS
Emergency Interruptible Load Service

[…]

5.6.7
EECP STEPS

Step 1 — Maintain ERCOT Physical Responsive Capability (PRC) on units plus RRS MW provided from LaaR Equal to 2300 Mw.  
ERCOT will:
(1)
Utilize available DC tie capability that is not already being used by the market;

(2)
Notify the Southwest Power Pool Security Coordinator;

(3)
Issue OOM dispatch instructions to uncommitted units available within the expected timeframe of the emergency; and

(4)
Use available BtB import capacity that is not already being used and inquire about availability of Block Load Transfers.

QSEs will:

(1)
Notify ERCOT of any resources uncommitted but available in the timeframe of the emergency.

Step 2 — Maintain ERCOT Physical Responsive Capability (PRC) on units plus RRS MW Provided from LaaR Equal to 1750 MW.  In addition to measures associated with Step 1, ERCOT will:
(1)
Instruct TDSPs to reduce Customers load by using distribution voltage reduction measures, if deemed beneficial by the TDSP;

(2)
Instruct QSEs to deploy all Responsive Reserve, which is supplied from Load acting as a Resource (controlled by high-set under-frequency relays); and

(3)
With the approval of the affected Non-ERCOT control area, may instruct TDSPs to implement BLTs, which transfer load from the ERCOT control area to Non-ERCOT control areas.  Use of a BLT will be defined in the ERCOT Operating Guides.

(4)
Unless such a media appeal is already in effect, ERCOT staff shall issue an appeal through the public news media for voluntary energy conservation.

Step 3 – Maintain system frequency at 59.8 Hz or greater:
In addition to measures associated with Steps 1 and 2, ERCOT will deploy all available contracted EILS Resources as a single block via a single Verbal Dispatch Instruction to all QSEs providing EILS. 

Step 4 — Maintain system frequency at 59.8 Hz or greater
In addition to measures associated with Steps 1, 2, and 3, ERCOT will direct all TDSPs and their agents to shed firm Load, in one hundred (100) megawatt (MW) blocks, distributed as agreed and documented in the ERCOT Operation procedures in order to maintain a steady state system frequency of 59.8 Hertz (Hz).    ERCOT may take this action prior to the expiration of the ten (10) minute EILS Resource deployment period if ERCOT, in its sole discretion, believes that shedding firm Load is necessary to maintain the stability of the system.
In addition to measures associate with Steps 1 and 2, TDSPs will keep in mind the need to protect the safety and health of the community and the essential human needs of the citizens.  Whenever possible, TDSPs shall not manually drop load connected to under-frequency relays during the implementation of the Emergency Electric Curtailment Plan.

[…]

5.6.7.1
Restoration of Market Operations

ERCOT shall continue EECP until sufficient bids are received and deployed by ERCOT to eliminate the conditions requiring the EECP.  ERCOT shall recall EILS Resources after both the restoration of RRS capacity and initiation of the restoration of Loads acting as Resources.
[…]

5.9.3
ERCOT Data Collection

5.9.3.1
Data Collection

ERCOT will collect all data necessary to analyze each Measurable Event.  This will include the following real-time data:

(1)
Interconnection Frequency;

(2)
Regulation Service deployed;

(3)
Responsive Reserve Service deployed;

(4)
QSE available  Responsive Reserve Service;

(5)
QSE total Generation;

(6)
QSE SCE;

(7)
QSE Bias;

(8)
QSE LaaR MW;

(9)
LaaR deployed;

(10)
QSE Responsive Reserve Service; 
(11)
ERCOT Load and individual Resource(s) that contributed to the frequency deviation; and
(12)
EILS deployed.

[…]

6.1.13 Emergency Interruptible Load Service (EILS)
As provided by ERCOT to QSEs: An Ancillary Service used by ERCOT in EECP Step 3 prior to ERCOT instructing TDSPs to shed firm Load.

As provided by a QSE to ERCOT:  The provision of capacity by Load Resources capable of reducing their electricity consumption during Step 3 of EECP.
6.2
Providers of Ancillary Services

6.2.1
Ancillary Services Provided Solely by ERCOT

ERCOT is the sole provider of system-wide Balancing Energy Service; Generation Resource unit-specific Voltage Support Service (VSS), Black Start Service, Replacement Reserve Service, Zonal OOME Service, RMR Service, EILS, OOMC, and OOME Service to QSEs.

ERCOT will arrange Resources to provide system-wide VSS, Black Start, Zonal OOME, EILS and RMR Service from QSEs.  ERCOT will direct Resources to provide OOMC or OOME in accordance with OOMC Service and OOME Service provisions of th Protocols.

[…]
6.5
Ancillary Services Selection and Requirements
Providers of Ancillary Services shall meet the general requirements specified in the subsection 6.5.1, General Technical Requirements, below as well as the requirements of the specific Ancillary Service being provided, as described herein.

[…]
6.5.12
Emergency Interruptible Load Service (EILS)
(1)
ERCOT shall procure EILS for three contract periods (“EILS Contract Periods”) per year as follows: 
(a) 
June through September; 
(b) 
October through January; and 
(c) 
February through May. 
(2)
Notwithstanding the foregoing, the first EILS Contract Period shall be April through May 2007. ERCOT will request EILS bids prior to each EILS Contract Period; provided that ERCOT retains the right to procure additional EILS at any time.

(3)
EILS bids may be submitted to ERCOT by a Resource Entity or a QSE on behalf of a represented Resource Entity. A Resource Entity, or QSE on behalf of a Resource Entity, may submit multiple EILS bids for any EILS Contract Period.

(4)
EILS bids can be for one or both of the following EILS time periods (“EILS Time Periods”): EILS Business Hours and EILS Non-Business Hours.

(5)
The minimum amount of EILS that may be offered in a bid to ERCOT is one (1) megawatt (MW). Resource Entities representing EILS Resources may aggregate multiple Resources to reach the one MW bid requirement provided that each ESI ID in an EILS Resource aggregation must have a peak demand of five-hundred (500) kW or greater.

(6)
A bid to provide EILS shall include: 

(a)
The name of the Resource Entity supplying the EILS Resources.

(b)
A description of the Resource(s) which will provide EILS if selected, including name(s) and ESI ID(s).

(c)
The period of time for which the bid is submitted (EILS Contract Period and EILS Business Hours or EILS Non-Business Hours).

(d)
A dollars per MW price for the capacity bid.

(e)
The quantity of capacity for which the bid price is effective and whether the capacity is available in blocks or individual MWs.

(f)
 The minimum base Load, in MW, for each ESI ID in the EILS Resource, defined as that level of Load below which the EIL Resource is unwilling to operate.

(g)
For NOIE EILS Resources, twelve (12) months of IDR data in a format specified ERCOT.

(7)
ERCOT shall not procure more than $________ of EILS in a rolling twelve (12) month period (“EILS Cap”). ERCOT may determine cost limits for each EILS Contract Period in order to ensure that the EILS Cap is not exceeded.
(8)
The maximum amount of EILS for which ERCOT may contract in an EILS Contract Period is one-thousand (1,000) MW for each EILS Time Period.
(9)
The minimum amount of EILS for which ERCOT may contract in an EILS Contract Period is five-hundred (500) MW for each EILS Time Period.  If ERCOT does not receive enough offers to meet the required minimums for an EILS Time Period within an EILS Contract Period (or portion thereof) or cannot procure at least five-hundred (500) MW for an EILS Time Period within an EILS Contract Period (or portion thereof) due to the EILS Cap, ERCOT shall not contract for EILS for such EILS Time Period within an EILS Contract Period (or portion thereof).
(10)
ERCOT may evaluate each bid to determine the actual capacity an EILS Resource is capable of providing and may limit any award based upon that EILS Resource accordingly.

(11)
ERCOT shall select EILS Resources for each EILS Time Period to serve during an EILS Contract Period based upon least cost bid per MW of capacity bid based upon the payment as bid for selected EILS Resources; provided that ERCOT may consider geographic location and its affect on zonal or local congestion in selecting EILS Resources.  ERCOT may prorate awards when there are more MWs available at a given price than ERCOT can procure if acceptable to the bidding Resource Entity.
(12)
Resource Entities representing selected EILS Resources will be entitled to payment as bid, subject to adjustment, pursuant to the Protocols. Deployment of EILS Resources will not result in additional energy payments, other than any Load Imbalance payments received. 
(13)
All Resource Entities with an EILS Resource selected to provide EILS shall execute a Standard Form EILS Agreement, as provided in Section 22K, Standard Form Emergency Interruptible Load Service Agreement, for each EILS Time Period and EILS Contract Period ERCOT selects the EILS Resource(s).
(14)
An EILS Resource shall be subject to a maximum of two(2) deployments per EILS Contract Period.  Additionally, an EILS Resource shall be subject to a maximum of eight (8) hours of deployment per EILS Contract Period unless an EILS deployment is still in effect when eighth hour lapses (in which case the EILS Resource must remain reduced until ERCOT releases the EILS Resource).
(15)
Unless ERCOT has received a notice of unavailability in a format prescribed by ERCOT, ERCOT shall assume that such a contracted EILS Resource is fully available for curtailment.
(16)
EILS Resources shall meet the following technical requirements: 
(a)
Each EILS Resource must have an ESI ID, although NOIE EILS ESI IDs will be used only for EILS bid analysis and performance measurement purposes. Each ESI ID of an EILS Resource must have an installed IDR meter. Such IDR meter must be used for settlement with ERCOT unless the EILS Resource is behind a NOIE meter point.

(b)
An EILS Resources must be capable of reducing its load by its contracted capacity compared to its baseline capacity within ten (10) minutes of an ERCOT Dispatch Instruction to its QSE and must be able to maintain such reduced capacity level for the entire period of the service deployment. 

(c)
Any QSE representing an EILS Resource must be capable of communicating with its EILS Resources within the prescribed time constraints for deployment of EILS.

(d)
Any QSE representing an EILS Resource must always be aware of and capable of reporting to ERCOT the status of any contracted EILS Resource in its portfolio.   QSEs shall be fully responsible for dispatching the contracted EILS Resources that they represent at any time.

(e)
EILS Resources deployed for EILS must be able to return to their contracted operating level for providing EILS within ten (10) hours following a recall instruction.

(f)
EILS Resources and their QSEs are subject to qualification, testing and performance requirements as described in Section 6.10.13, Emergency Interruptible Load Service Qualification, Testing and Performance Standards.

(g)
EILS Resources shall not be subject to the modeling, telemetry and Resource Plan requirements of other Resources.

(17)
ERCOT will review the effectiveness and benefits of the EILS every twelve (12) months from the start of the program and report its findings to TAC.
[…]

6.7.9 Deployment of Emergency Interruptible Load Service (EILS)
(1)
Emergency Interruptible Load Service shall be deployed by ERCOT via Verbal Dispatch Instruction (VDI) in a single phone call to all QSEs providing EILS. A QSE representing an available contracted EILS Resource shall deploy the EILS Resource. 

(2)
When ERCOT instructs the deployment of EILS, QSEs shall deploy 100% of their available contracted EILS Resources.

(3)
ERCOT shall deploy EILS only as defined in Section 5.6.7, EECP Steps, and as a last resort prior to firm Load shed.

(4)
EILS may be deployed at any time in a Settlement Interval.

(5)
Once ERCOT has deployed EILS, EILS Resources shall remain reduced until ERCOT specifically recalls the EILS deployment via a VDI to the all-QSE hotline.

(6)
Unless scheduled to go offline, due either to an EILS Time Period transition or a previously scheduled period of unavailability, an EILS Resource deployed for EILS shall return to its committed operating level as soon as practical following an ERCOT recall VDI and shall have a maximum of ten (10) hours to do so.

[…]

6.8.6
Capacity Payments for Emergency Interruptible Load Service (EILS)
(1)
EILS capacity payments will be paid, for each EILS Contract Period, to QSEs representing EILS Resources in the following manner:

EILqceb = -1 * BIDPriceqceb * BIDValueqceb * AvailFactorqceb* EILFactorqceb * B
EILqce(nb) = -1 * BIDPriceqce(nb) * BIDValueqce(nb)* AvailFactorqce(nb)* EILFactorqce(nb) * NB
QSE_EILqcb = ∑ EILqceb

QSE_EILqc(nb) = ∑ EILqce(nb)

Where:

q

QSE

c

Contract Period

e

Individual EILS Resource 
b

Business Hours in Contract Period

nb

Non-Business Hours in Contract Period

B 

Number of EILS Business Hours in Contract Period

NB 

Number of EILS Non-Business Hours in Contract Period

AvailFactorqce(nb)
EILS Non-Business Hours availability factor as calculated (and revised if necessary) in Section 6.10.13.3, Performance Criteria for EILS Resources

AvailFactorqceb
EILS Business Hours availability factor as calculated (and revised if necessary) in Section 6.10.13.3, Performance Criteria for EILS Resources

BIDPriceqce(nb)

EILS Non-Business Hours Bid Price ($/MW) for each EILS Resource in EILS Contract Period

BIDPriceqceb

Bid Price ($/MW) for an EILS Resource contracted for EILS Business Hours in EILS Contract Period

BIDValueqce(nb)
Capacity (MW) for an EILS Resource contracted for EILS Non-Business Hours  in EILS Contract Period

BIDValueqceb

Capacity (MW) for an EILS Resource contracted for EILS Business Hours in EILS Contract Period

EILFactorqce(nb)
         EILS Non-Business Hours event performance factor as described in Section 6.10.13.3, Performance Criteria for EILS Resources

EILFactorqceb
         EILS Business Hours event performance factor as described in Section 6.10.13.3, Performance Criteria for EILS Resources

EILqce(nb)
EILS total payment for an EILS Resource for EILS Non-Business Hours in EILS Contract Period
EILqceb
EILS total payment for an EILS Resource for EILS Business Hours in EILS Contract Period
QSE_EILqc(nb)
         EILS Non-Business Hours total payment to QSE

QSE_EILqcb
         EILS Business Hours total payment to QSE 

(2)
ERCOT shall assess the settlement payment for EILS for each EILS Contract Period on the Initial Settlement Statement for an Operating Day no later than seventy (70) calendar days after the last Operating Day of the EILS Contract Period. For dispute purposes, ERCOT and QSES shall use the Operating Day of the Settlement Statement on which the EILS payment appears. The timeliness of a dispute concerning EILS pursuant to Section 9.5.2 shall be determined by the Operating Day of the Settlement Statement on which the EILS payment appears.
6.9.4
Settlement Obligation for Black Start Service, RMR Standby Service, RMR Synchronous Condenser Service and Emergency Interruptible Load Service
A QSE's Obligation for Black Start Service, RMR Standby Service, and RMR Synchronous Condenser Service will be equal to the QSE’s quantity of energy consumed hourly divided by the sum of all QSE's energy consumed in that hour, multiplied by the total ERCOT hourly cost for each of the following:  Black Start Service, RMR Standby Service, RMR Synchronous Condenser Service and EILS.
[…]

6.9.4.4
 Settlement Obligation for Emergency Interruptible Load Service
(1)
EILS costs for an EILS Contract Period will be allocated based on the Load Ratio Share for each QSE during each EILS Time Period in the Contract Period.  A QSE’s Load Ratio Share for an EILS Time Period in an EILS Contract Period will be the QSE’s total Load for the EILS Time Period in the EILS Contract Period divided by the total ERCOT Load in the EILS Time Period in the EILS Contract Period. Each QSE’s obligation shall be calculated as follows:
LAEILqb = ∑ QSE_EILqcb  * LRSqb

LAEILq(nb) = ∑ QSE_EILqc(nb)  * LRSq(nb)
Where:

q
QSE

c
Contract Period

b
Business Hours in Contract Period

nb
Non-Business Hours in Contract Period

QSE_EILqcb  
EILS Business Hours total payments to QSEs per EILS Contract Period

QSE_EILqc(nb) 
EILS Non-Business Hours total payments to QSEs per EILS Contract Period

LRSqb 
EILS Business Hours Contract Period Load Ratio Share for the QSE 

LRSq(nb) 
EILS Non-Business Hours Contract Period Load Ratio Share for the QSE 

LAEILqb
EILS Business Hours charge for the QSE
LAEILq(nb)
EILS Non-Business Hours charge for the QSE.

(2)
ERCOT shall assess the settlement obligation as determined above for each EILS Time Period in an EILS Contract Period on the Initial Settlement Statement for an Operating Day no later than seventy (70) calendar days after the last Operating Day of the EILS Contract Period. For dispute purposes, ERCOT and QSES shall use the Operating Day of the Settlement Statement on which the EILS payment appears. The timeliness of a dispute concerning EILS pursuant to Section 9.5.2 shall be determined by the Operating Day of the Settlement Statement on which the EILS obligation appears.
6.10.2
General Capacity Testing Requirements

QSEs shall provide ERCOT a list identifying each Generation Resource unit that is expected to operate more than one hundred sixty eight (168) hours in a Season as a provider of energy and/or Ancillary Services.  ERCOT shall evaluate, during each Season of expected operation, the Net Dependable Capability of each unit expected to operate more than one hundred sixty eight (168) hours during that season, except for any Generation Resources used solely for energy services and whose capacity is less than ten (10) MW.  Prior to the beginning of each Season, QSEs shall identify the Generation Resources to be tested during the Season and the specific week of the test if known.  This schedule may be modified by the QSE (including retests) during the Season.  QSEs not identifying a specific week for a Generation Resource unit test must test the unit within the first one hundred sixty eight (168) hours of run time during the Season or operate with a Net Dependable Capability equal to the highest integrated hourly MWh output demonstrated during the first one hundred sixty eight (168) hours of run time.  QSEs do not have to bring units On-line or shut down solely for the purpose of the seasonal verification.  Any unit for which the QSE desires qualification to provide Ancillary Services shall have its Net Dependable Capability verified prior to providing services using the Generation Resource unit even if it fits the less than one hundred sixty eight (168) hour or small capacity exception.  The capability of hydro units operating in the synchronous condenser fast response mode to provide hydro Responsive Reserve shall be evaluated by Season.

Load acting as a Resource to provide Ancillary Services shall have its telemetry attributes verified by ERCOT annually.  In addition, once every two (2) years, any LaaR providing Responsive Reserve Service shall test the under frequency relay or the output from the solid-state switch, whichever applies, for correct operation.  However, if the Load’s performance has been verified through response to an actual event, the data from the event can be used to meet the annual telemetry verification requirement for that year and/or the biennial relay testing requirement.

Specific Loads to be used for the first time as a Resource to provide Responsive Reserve, Non-Spinning Reserve or Replacement Reserve must be correctly evaluated (tripped or simulated trip, if approved by ERCOT) prior to their qualification to provide Ancillary Services.  At a time selected mutually by the Load and ERCOT, ERCOT will notify the QSE representing such Load of the need to confirm that Loads proposed to be used to provide Responsive Reserve, Non-Spinning Reserve or Replacement Reserve Services can be de-energized, or simulated, if applicable, to ERCOT’s reasonable satisfaction.  ERCOT shall develop a standard test for simulation for Load interruption required under this subsection.  Loads used to provide Responsive Reserve Service shall be qualified for correct operation by their host TDSP.

QSEs shall be responsible for qualifying any Load desiring to have the QSE represent it to provide Balancing Up Load (BUL) Service.

	[PRR484:  Add the following to the end of the above paragraph (“QSEs shall be responsible for qualifying…Balancing Up Load (BUL) Service.  ”) upon system implementation:]

Loads controlled under a qualified DLC program may be qualified as a group.


The QSE shall nominate to ERCOT, at least annually, that it is representing an amount of BUL for which it wishes to be qualified to provide.  At a time selected by ERCOT, the ERCOT operator will notify the QSE that it wants to verify the QSE’s ability to provide ERCOT with the appropriate signal simulating that it has initiated an ERCOT requested BUL reduction.  The QSE Operator will immediately simulate the initiation of the reduction and provide ERCOT with the appropriate signal representing some amount of Load to be qualified to provide BUL Resources.  Once ERCOT has verified that it has received an appropriate Load reduction signal from the QSE and has successfully completed the BUL registration process, the QSE will be qualified to provide BUL Resources.  Any changes to the BUL portfolio will require subsequent updates to the registration process.  For NOIEs representing specific Loads qualified as BULs that are located behind the NOIE Settlement Meter points, the NOIE shall provide an alternative unique descriptor of the qualified BUL Load for ERCOT’s records.

Generation Resources and Loads acting as Resources shall be evaluated at least annually by ERCOT for:

(1)
Correct operation of telemetry of the breakers controlling the Resource;

(2)
Correct mapping of QSE-provided telemetry of Ancillary Service energy to the appropriate energy Settlement Meter;

(3)
Data rate update requirements; and

(4)
Any other required telemetry attributes.

All Generation Resources and Loads acting as a Resource shall meet all requirements specified in the Operating Guides for proper response to system frequency.  ERCOT may reduce the amount a Resource may contribute toward Ancillary Services if it finds unsatisfactory performance of the Resource as defined in these Protocols and the Operating Guides.

Qualification of a Resource, including a Load acting as a Resource or an EILS Resource, shall remain valid for such Resource in the event of a change of QSE for the Resource, provided that the new QSE demonstrates to ERCOT’s reasonable satisfaction that the new QSE has adequate communications and control capability for the Resource.
[…]
6.10.13
Emergency Interruptible Load Service Qualification, Testing and Performance Standards
6.10.13.1 Qualification of EILS Resources and their QSEs
In order to qualify as an EILS Resource, a Load must meet the following requirements:
(1)
The Resource Entity responsible for the Load must be registered as a Resource Entity with ERCOT.

(2)
ERCOT must receive confirmation of IDR metering for the Load.

(3)
ERCOT must review IDR data from the most recent available twelve (12) month period to determine the Load’s baseline consumption and either confirm that the Load is eligible for the default baseline or assign the load to the alternate baseline if the Load is not eligible for the default baseline.

(4)
The Resource Entity, upon selection of its Load as an EILS Resource, must execute a Standard Form EILS Agreement for the EILS Resource. 
In order to qualify as a QSE capable of representing EILS Resources, a QSE must be qualified to provide Ancillary Services and be capable of communicating with its EILS Resources.
6.10.13.2 Testing of EILS Resources

ERCOT may conduct a full Load shedding test of any contracted EILS Resource at any time at ERCOT’s discretion.  Any such test will not be counted as one of the EILS Resource’s two maximum deployments in a contract period.   EILS Resources may be tested only during EILS Contract Periods in which they are subject to contract to provide EILS services.  A full Load shedding test shall be deemed to be successful if the EILS Resource sheds at least 95% of its contracted Load, based on its assigned baseline.  An EILS Resource that successfully completes an ERCOT-conducted full Load shedding test shall not be subject to an additional full Load shedding test for at least three-hundred and sixty-five (365) days.

6.10.13.3 Performance Criteria for EILS Resources
(1)
EILS Default Baseline:

(a)
As part of each EILS procurement process, ERCOT shall establish a unique baseline for each EILS Resource in an EILS bid, including each ESI ID if participating in an EILS aggregation. This baseline will be considered the default baseline for EILS Resources.
(b)
The baseline has two (2) purposes: 
(i)
To verify or establish an EILS Resource’s maximum bid capacity; and 
(ii) 
To verify the EILS Resource’s performance, as compared to its contracted capacity, during an EILS deployment event.

(c)
In order to determine a baseline for each EILS Resource, ERCOT will create a default baseline formula to predict the interval Load based on variables which will include an ESI ID’s historic Load data, weather, time of day and other relevant calendar information.  ERCOT may use other data variables in the baseline formula at ERCOT’s discretion, if ERCOT determines the additional data will enhance the accuracy of the baseline. Development of the baseline for each EILS Resource will be consistent with practices used in developing ERCOT load profile models.  The methodology for developing the baseline formula will be documented and published on ERCOT’s MIS.  

(d)
ERCOT will establish the baseline for an aggregated EILS Resource by summing the baselines of the individual ESI IDs in the aggregation.  The performance of an aggregated EIL Resource shall be verified by ERCOT at the EILS Resource level.

(e)
ERCOT will develop a baseline for each EILS Resource by analyzing fifteen (15) minute interval usage data for the most recent twelve (12) month period available.  ERCOT may use additional historic data at its own discretion.  Upon request, ERCOT shall provide the historical data used to develop the baseline for an EILS Resource to the Resource Entity responsible for that EILS Resource.

(f)
Based on ERCOT’s analysis of data in establishing a baseline for an EILS Resource, ERCOT may reduce the amount of capacity an EILS Resource may be awarded in a given EILS Contract Period.

(g)
Upon request, ERCOT shall provide baseline analysis results for an EILS Resource to the Resource Entity representing that EILS Resource. 

(2)
Alternate EILS Baseline Using Twelve (12) Month Average:
(a) 
ERCOT shall apply its default baseline formula to all EILS Resources unless, in ERCOT’s reasonable discretion, a sufficiently accurate baseline cannot be established due to the characteristics of the Load or Loads within an EILS Resource.  In such cases, ERCOT may apply a single alternate baseline formula to all ESI IDs within such EILS Resource.

(b)
Under the alternate baseline formula, ERCOT shall calculate an EILS Resource’s average (mean) IDR-metered Load (MWh) over the most recent available twelve (12) month period.  ERCOT will establish an adjusted MW capacity for each EILS Resource for the applicable EILS Time Period, based upon the difference between this average Load calculation (MWh) and the EILS Resource’s declared minimum base Load (MWh). In selecting an EILS Resource with an alternate baseline, ERCOT may award the lesser of the MW bid or the adjusted MW capacity calculated by ERCOT. When deployed by ERCOT, the EILS Resource assigned to an alternate baseline shall curtail down to its minimum base Load or below, regardless of how much actual Load the EILS Resource has online at the time of deployment.  

(3)
End of Contract Period Availability Review and Capacity Payment Adjustments:
(a)
Within forty-five (45) days after the end of an EILS Contract Period, ERCOT will complete an availability review for each EILS Resource that was contracted for that EILS Contract Period.  In its availability review, ERCOT will determine an “availability factor” for each EILS Resource in that EILS Contract Period. 
(b)
For an EILS Resource assigned to the default baseline, ERCOT will determine the availability factor by calculating the number of hours an EILS Resource was available as contracted during the EILS Contract Period divided by the total hours in the EILS Contract Period.
(i) 
ERCOT will consider the EILS Resource to have been available for any hour in which the EILS Resource’s IDR-metered Load was greater than 95% of its contracted EILS MW capacity (bid capacity plus declared minimum base Load); otherwise, the EILS Resource will be considered unavailable for that hour. 
(ii) 
Notwithstanding the foregoing, an EILS Resource will be considered as if it were “available” for purposes of determining the availability factor in: 
(A) 
Any hours for which the EILS Resource’s QSE notified ERCOT, in a format prescribed by ERCOT, of the EILS Resource’s unavailability at least five (5) Business Days in advance, up to a maximum of two percent of the total contracted hours in the EILS Contract Period; 
(B) 
Any hours in which an EECP was in effect, starting with initiation of Step 1 and including the full EILS recovery period, if applicable; and 
(C) 
Any hours following the second EILS deployment in an EILS Contract Period. 
iii.
An availability factor of 95% or greater for an EILS Resource shall result in no reduction in capacity payment for the EILS Resource (i.e., ERCOT shall set the availability factor at one (1). If an EILS Resource’s availability factor for an EILS Contract Period falls below 95%, ERCOT shall set the EIL Resource’s availability factor at its actual availability factor as calculated above. The calculations to determine the availability factor to used for settlement purposes are as follows:

AvailFactorqcebr = 1 if AvailFactorqceb >= .95, else AvailFactorqcebr = AvailFactorqceb

AvailFactorqce(nb)r = 1 if AvailFactorqce(nb) >= .95, else AvailFactorqce(nb)r = AvailFactorqce (nb)
Where:

q

QSE

c

Contract Period

e

Individual EILS Resource 

b

Business Hours in Contract Period

nb

Non-Business Hours in Contract Period

AvailFactorqceb
EILS Business Hours availability factor as determined in subsection (3)(b) above
AvailFactorqcebr
Revised EILS Business Hours availability factor

AvailFactorqce(nb)
EILS Non-Business Hours availability factor as determined in subsection (3)(b) above
AvailFactorqce(nb)r
Revised EILS Non-Business Hours availability factor

(c) 
For an EILS Resource assigned to the alternate baseline, ERCOT will determine its availability factor as follows:

(i)
ERCOT shall divide the EILS Resource’s actual average Load per hour (excluding its declared minimum base Load, if any) for the contracted hours in the EILS Time Period and EILS Contract Period by the potential energy production possible in one hour based upon the EILS Resource’s adjusted MW bid (as determined via the alternate baseline calculation described above); provided that the availability factor shall not be greater than one (1). 
(ii)
In determining the EILS Resource’s average actual Load, 
(A)
ERCOT shall exclude from the average any hours for which the EILS Resource’s QSE notified ERCOT, in a format prescribed by ERCOT, of the EILS Resource’s unavailability at least five (5) Business Days in advance, up to a maximum of two percent of the total contracted hours in the EILS Contract Period; 
(B) 
Any hours in which an EECP was in effect, starting with initiation of Step 1 and including the full EILS recovery period, if applicable; and 
(C) 
Any hours following the second EILS deployment in an EILS Contract Period. 
(iii)
The calculations for the alternate baseline availability factor are as follows:
AvailFactorqceb =  MAX (1, (AVb/(h*BIDValueqceb)))
AvailFactorqce(nb) = MAX (1, (AVnb/(h*BIDValueqce(nb))))
Where:

q

QSE

c

Contract Period

e

individual EILS Resource 

b

Business Hours in Contract Period

nb

Non-Business Hours in Contract Period
h

hour
AVb

Average Load per hour for contracted Business Hours in Contract Period (MWh) excluding declared minimum base Load
AVnb

Average Load per hour for contracted Non-Business Hours in Contract Period (MWh) excluding declared minimum base Load
BIDValueqceb
Capacity (MW) for an EILS Resource contracted for EILS Business Hours in EILS Contract Period

BIDValueqce(nb)
Capacity (MW) for an EILS Resource contracted for EILS Non-Business Hours  in EILS Contract Period

AvailFactorqceb
EILS Business Hours availability factor

AvailFactorqce(nb)
EILS Non-Business Hours availability factor

(4) 
Default Baseline EIL Resources’ Compliance During an EIL Deployment Event and Capacity Payment Adjustments
(a)
Upon ERCOT’s issuance of a Verbal Dispatch Instruction (VDI) during EECP Step 3 requesting EIL deployment by ERCOT, EILS Resources assigned to the default baseline must curtail at least 95% of available contracted capacity within ten (10) minutes, and must stay at or below that level until recall by ERCOT.  EILS Resources assigned to the alternate baseline must curtail to their declared minimum base Load or below, and must stay at or below that level until recalled by ERCOT.

(b)
ERCOT shall measure each EILS Resource’s compliance with this requirement through analysis of fifteen (15) minute IDR data from each ESI ID.  ERCOT will determine an event performance factor for each EILS Resource based upon this analysis. 

(c)
For an EILS Resource assigned to a default baseline, the event performance factor (EILFactor) is computed as the arithmetic average of the EILS Interval Performance Factors (EIPF) for the entire curtailment period. 

An EIPF is computed for the EILS Resource for each of the fifteen (15) minute intervals during which an EIL curtailment is required. For an interval, EIPFi is computed as follows:
EIPFi = Max(Min(((Base_MWi – Actual_MWi) / (IntFraci ×

 BIDValue)),1),0)
where

i

interval

IntFraci
interval fraction for that EILS Resource for that interval

Base_MWi
aggregated sum of the baseline MW values estimated by ERCOT for the for all ESI IDs in the EILS Resource for that interval

Actual_ MWi
aggregated sum of the actual MW values for all ESI IDs in the EILS Resource for that interval

BIDValue
aggregated sum of the capacity bid by the EILS Resource in MW

and where IntFraci corresponds to the fraction of time for that interval for which the curtailment period is in effect and is computed as follows:

IntFraqi =  (CEndTi - CBegTi) / 15
where 
i

interval
CBegTi
if the curtailment begins after the start of that interval, the time in minutes from the beginning of that interval to the beginning of the curtailment period, otherwise it is zero (0)

CEndTi
if the curtailment ends during that interval, the time in minutes from the beginning of that interval to the end of the curtailment period, otherwise it is fifteen (15)

(d)
For an EILS Resource assigned to an alternate baseline, the EILFactor is computed as the arithmetic average of the EILS Interval Performance Factors (EIPF) for the entire curtailment period. 

An EIPF is computed for the EILS Resource for each of the fifteen (15) minute intervals during which an EIL curtailment is required. For an interval, EIPFi is computed as follows:

For the first interval in the curtailment period,

EIPFi = Max(Min(((Actual_MWi-1 – Actual_MWi) / (IntFraci ×

 (Actual_MWi-1 - Min_MW))),1),0)
For the last interval in the curtailment period,

EIPFi = Max(Min(((Actual_MWi+1 – Actual_MWi) / (IntFraci ×

 

(Actual_MWi-1 - Min_MW))),1),0)

and for all other intervals

EIPFi = Max((Min_MWi / Actual_MW),1)

where

i

interval

IntFraci
interval fraction for that EILS Resource for that interval

Min_MWh
aggregated sum of the minimum base Load in MW values bid for all ESI IDs in the EILS Resource for that interval

Actual_ MWi
aggregated sum of the actual MWh values for all ESI IDs in the EILS Resource for that interval

and where IntFraci corresponds to the fraction of time for that interval for which the curtailment period is in effect and is computed as follows:

IntFraqi =  (CEndTi - CBegTi) / 15
where 
i

interval
CBegTi
if the curtailment begins after the start of that interval, the time in minutes from the beginning of that interval to the beginning of the curtailment period, otherwise it is zero (0)

CEndTi
if the curtailment ends during that interval, the time in minutes from the beginning of that interval to the end of the curtailment period, otherwise it is fifteen (15)

(e)
In the event that an EILS Resource does not pass the above test, ERCOT may, in its reasonable discretion, adjust the EILS Resource’s event performance factor to reflect the severity of the failure.  The event performance factor for an EILS Resource may be any number from zero (0) to one (1), inclusive.
(f)
In any EILS Contract Period in which ERCOT has issued one (1) or more EIL deployments, if an EILS Resource meets its obligation established in subsection (4)(a) above for all intervals of all EIL deployments, its availability factor shall be the greater of the availability factor calculated by ERCOT pursuant to subsection (3) above or 50%.  ERCOT shall apply the calculations below for a EILS Contract Term in which there was at least one EECP event in which ERCOT deployed EILS Resources:

AvailFactorqcebr = MAX(.5, AvailFactorqceb) 
AvailFactorqce(nb)r = MAX(.5, AvailFactorqce(nb))
Where:

q

QSE

c

Contract Period

e

Individual EILS Resource 

b

Business Hours in Contract Period

nb

Non-Business Hours in Contract Period

AvailFactorqceb
EILS Business Hours availability factor as determined in subsection (3)(e) above
AvailFactorqcebr
Revised EILS Business Hours availability factor

AvailFactorqce(nb)
EILS Non-Business Hours availability factor as determined in subsection (3)(e) above
AvailFactorqce(nb)r
Revised EILS Non-Business Hours availability factor
6.10.13.4 Revocation of Qualification of EILS Resources and/or their QSEs
(1)
ERCOT may revoke or suspend qualification of an EILS Resource or a QSE representing an EILS Resource from participation in current and/or future EILS Contract Periods if ERCOT determines that the EILS Resource has failed to meet its performance or availability obligations under this program.  Such a revocation or suspension may be based on performance during an EILS deployment, the amount of capacity available, the number of hours available, or a combination of the above.  ERCOT may consider mitigating factors such as equipment failures and Force Majeure Events in determining whether to assess such a penalty.
(2)
If ERCOT suspends or revokes qualification of an EILS Resource, ERCOT may revoke all payment for the EILS Contract Period associated with that EILS Resource. 
[…]

16.5
Registration of Generation Resources, Loads Acting as a Resource,  and Emergency Interruptible Load Service Resources
Every Generation Resource connected to the ERCOT Transmission System, distributed generator over one (1) megawatt (MW), Load acting as a Resource, and EILS Resource must be registered with ERCOT via a Resource Entity registration. 
Distributed generation is an electrical generating facility located at a customer’s point of delivery (point of common coupling) of ten (10) megawatts (MW) or less and connected at a voltage less than or equal to sixty (60) kilovolts (kV) which may be connected in parallel operation to the utility system.

To register as a Resource Entity, an applicant must submit a Resource Entity application, execute a Resource Entity Agreement and be capable of performing the functions of a Resource Entity as described in these Protocols.
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Attachment K
Standard Form 
Emergency Interruptible Load Service (EILS)
Agreement
[insert date effective in the Protocols]
Standard Form Emergency Interruptible Load Service (EILS) Agreement

Between

(Name of Participant)

and

Electric Reliability Council of Texas, Inc.


This EILS Agreement (“Agreement”), effective as of _________ of _____________, ___________ (“Effective Date”), is entered into by and between [insert Participant’s name], a [insert business entity type and state] (“Participant”) and Electric Reliability Council of Texas, Inc., a Texas non-profit corporation (“ERCOT”)

Recitals

WHEREAS:

A.
Participant is a Resource Entity as defined in Section 2, Definitions and Acronyms, of the ERCOT Protocols, and Participant intends to provide EILS;

B.
ERCOT is the Independent Organization certified under Public Utility Regulatory Act, Tex. Util. Code Ann. § 39.151 (Vernon 1998 & Supp. 2005)(PURA §39.151) for the ERCOT Region; and

C.
The Parties enter into this Agreement in order to establish the terms and conditions by which ERCOT and Participant will discharge their respective duties and responsibilities under the ERCOT Protocols.

Agreements

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, ERCOT and Participant (the “Parties”) hereby agree as follows:

Section 1. Resource-Specific Terms.

A.
Start Date: _______ Stop Date: _______ 
B.
EILS Resource.

(1)
Description of EILS Resource:____________________________________
(2)
Capacity in MW: _____

(3)
Delivery Point: ____________________________
(4)
Time Period:

___ EILS Business Hours (Total contracted hours available for term: ____)
___ EILS Non-Business Hours (Total contracted hours available for term: ____)
(5)
Baseline (check one):  ___ Default   ___Alternate
C.
Capacity: $____ per MW per contracted hour.

D.
Notice. All notices required to be given under this Agreement shall be in writing, and shall be deemed delivered three days after being deposited in the U.S. mail, first class postage prepaid, registered (or certified) mail, return receipt requested, addressed to the other Party at the address specified in this Agreement or shall be deemed delivered on the day of receipt if sent in another manner requiring a signed receipt, such as courier delivery or Federal Express delivery. Either Party may change its address for such notices by delivering to the other Party a written notice referring specifically to this Agreement. Notices required under the ERCOT Protocols shall be in accordance with the applicable Section of the ERCOT Protocols.

If to ERCOT:

Electric Reliability Council of Texas, Inc.

7620 Metro Center Drive

Austin, Texas 78744-1654

Tel No. (512) 225-7000

If to Participant:

[insert information]

Section 2. Definitions.

A.
Unless herein defined, all definitions and acronyms found in the ERCOT Protocols shall be incorporated by reference into this Agreement.  

B.
“ERCOT Protocols” shall mean the document adopted by ERCOT, including any attachments or exhibits referenced in that document, as amended from time to time, that contains the scheduling, operating, planning, reliability, and settlement (including customer registration) policies, rules, guidelines, procedures, standards, and criteria of ERCOT. For the purposes of determining responsibilities and rights at a given time, the ERCOT Protocols, as amended in accordance with the change procedure(s) described in the ERCOT Protocols, in effect at the time of the performance or non-performance of an action, shall govern with respect to that action.

Section 3. Term and Termination.

A.
Term.

(1)
This Agreement is effective beginning on the Start Date. 

(2)
The term of this Agreement begins on the Start Date and continue until (and includes) the Stop Date.

B.
Termination by Participant. Participant may, at its option, terminate this Agreement immediately upon the failure of ERCOT to continue to be certified by the PUCT as the Independent Organization under PURA §39.151 without the immediate certification of another Independent Organization under PURA §39.151.

C.
Effect of Termination and Survival of Terms. If this Agreement is terminated by a Party pursuant to the terms hereof, the rights and obligations of the Parties hereunder shall terminate, except that the rights and obligations of the Parties that have accrued under this Agreement prior to the date of termination shall survive.

Section 4. Representations, Warranties, and Covenants.

A.
Participant represents, warrants, and covenants that:

(1)
Participant is duly organized, validly existing, and in good standing under the laws of the jurisdiction under which it is organized, and is authorized to do business in Texas;

(2)
Participant has full power and authority to enter into this Agreement and perform all of Participant’s obligations, representations, warranties, and covenants under this Agreement;

(3)
Participant’s past, present, and future agreements or Participant’s organizational charter or bylaws, if any, or any provision of any indenture, mortgage, lien, lease, agreement, order, judgment, or decree to which Participant is a party or by which its assets or properties are bound do not materially affect performance of Participant’s obligations under this Agreement;

(4)
The execution, delivery, and performance of this Agreement by Participant have been duly authorized by all requisite action of its governing body;

(5)
Except as set out in an exhibit (if any) to this Agreement, ERCOT has not, within the 24 months preceding the Effective Date, terminated for Default any Prior Agreement with Participant, any company of which Participant is a successor in interest, or any Affiliate of Participant; 

(6)
If any Defaults are disclosed on any such exhibit mentioned in subsection 4.A(5), either (a) ERCOT has been paid, before execution of this Agreement, all sums due to it in relation to such Prior Agreement, or (b) ERCOT, in its reasonable judgment, has determined that this Agreement is necessary for system reliability, and Participant has made alternate arrangements satisfactory to ERCOT for the resolution of the Default under the Prior Agreement;

(7)
Participant has obtained, or will obtain prior to beginning performance under this Agreement, all licenses, registrations, certifications, permits, and other authorizations and has taken, or will take prior to beginning performance under this Agreement, all actions required by applicable laws or governmental regulations except licenses, registrations, certifications, permits or other authorizations that do not materially affect performance under this Agreement;

(8)
Participant is not in violation of any laws, ordinances, or governmental rules, regulations, or order of any Governmental Authority or arbitration board materially affecting performance of this Agreement and to which it is subject; 

(9)
Participant is not Bankrupt, does not contemplate becoming Bankrupt nor, to its knowledge, will become Bankrupt;

(10)
Participant acknowledges that it has received and is familiar with the ERCOT Protocols; and

(11)
Participant acknowledges and affirms that the foregoing representations, warranties, and covenants are continuing in nature throughout the term of this Agreement. For purposes of this Section, “materially affecting performance” means resulting in a materially adverse effect on Participant’s performance of its obligations under this Agreement.

B.
ERCOT represents, warrants, and covenants that:

(1)
ERCOT is the Independent Organization certified under PURA §39.151 for the ERCOT Region;

(2)
ERCOT is duly organized, validly existing, and in good standing under the laws of Texas, and is authorized to do business in Texas;

(3)
ERCOT has full power and authority to enter into this Agreement and perform all of ERCOT’s obligations, representations, warranties and covenants under this Agreement;

(4)
ERCOT’s past, present and future agreements or ERCOT’s organizational charter or bylaws, if any, or any provision of any indenture, mortgage, lien, lease, agreement, order, judgment, or decree to which ERCOT is a party or by which its assets or properties are bound do not materially affect performance of ERCOT’s obligations under this Agreement;

(5)
The execution, delivery, and performance of this Agreement by ERCOT have been duly authorized by all requisite action of its governing body;

(6)
ERCOT has obtained, or will obtain prior to beginning performance under this Agreement, all licenses, registrations, certifications, permits and other authorizations and has taken, or will take prior to beginning performance under this Agreement, all actions required by applicable laws or governmental regulations except licenses, registrations, certifications, permits or other authorizations that do not materially affect performance under this Agreement;

(7)
ERCOT is not in violation of any laws, ordinances, or governmental rules, regulations or order of any Governmental Authority or arbitration board materially affecting performance of this Agreement and to which it is subject;

(8)
ERCOT is not Bankrupt, does not contemplate becoming Bankrupt nor, to its knowledge, will become Bankrupt; and

(9)
ERCOT acknowledges and affirms that the foregoing representations, warranties, and covenants are continuing in nature throughout the term of this Agreement. For purposes of this Section, “materially affecting performance” means resulting in a materially adverse effect on ERCOT’s performance of its obligations under this Agreement.

Section 5. Participant Obligations.

A.
Participant shall comply with, and be bound by, all ERCOT Protocols as they pertain to operation of an EILS Resource by a Resource Entity. 


B.
Participant shall not take any action, without first providing written notice to ERCOT and reasonable time for ERCOT and Market Participants to respond, that would cause a Market Participant within the ERCOT Region that is not a “public utility” under the Federal Power Act or ERCOT itself to become a “public utility” under the Federal Power Act or become subject to the plenary jurisdiction of the Federal Energy Regulatory Commission. 

Section 6. ERCOT Obligations.

A.
ERCOT shall comply with, and be bound by, all ERCOT Protocols.

B.
ERCOT shall not take any action, without first providing written notice to Participant and reasonable time for Participant and other Market Participants to respond, that would cause Participant if Participant is not a “public utility” under the Federal Power Act, or ERCOT itself to become a “public utility” under the Federal Power Act or become subject to the plenary jurisdiction of the Federal Energy Regulatory Commission.  If ERCOT receives any notice similar to that described in Section 5.B from any Market Participant, ERCOT shall provide notice of same to Participant.
Section 7. Payment.

A.
For the transfer of any funds under this Agreement directly between ERCOT and Participant and pursuant to the Settlement procedures for Ancillary Services described in the ERCOT Protocols, the following shall apply:

(1)
Participant appoints ERCOT to act as its agent with respect to such funds transferred and authorizes ERCOT to exercise such powers and perform such duties as described in this Agreement or the ERCOT Protocols, together with such powers or duties as are reasonably incidental thereto.

(2)
ERCOT shall not have any duties, responsibilities to, or fiduciary relationship with Participant and no implied covenants, functions, responsibilities, duties, obligations or liabilities shall be read into this Agreement except as expressly set forth herein or in the ERCOT Protocols.

Section 8. Default.

A.
Event of Default.
(1)
Failure to make payment or transfer funds as provided in the ERCOT Protocols shall constitute a material breach and shall constitute an event of default ("Default") unless cured within three (3) Business Days after delivery by the non-breaching Party of written notice of the failure to the breaching Party.  Provided further that if such a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling twelve (12) month period, the fourth such breach shall constitute a Default by the breaching Party.

(2)
For any material breach other than a failure to make payment or transfer funds, the occurrence and continuation of any of the following events shall constitute an event of Default by Participant: 

(a)
Except as excused under subsection (4) or (5) below, a material breach, other than a failure to make payment or transfer funds, of this Agreement by Participant, including any material failure by Participant to comply with the ERCOT Protocols, unless cured within fourteen (14) Business Days after delivery by ERCOT of written notice of the material breach to Participant.  Participant must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by ERCOT of written notice of such material breach by Participant and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling twelve (12) month period, the fourth such breach shall constitute a Default.

(b)
Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within ninety (90) days thereafter.

(c)
The EILS Resource’s operation is abandoned without an intent to return it to operation during the term; or

(d)
The EILS Resource fails to perform successfully as required pursuant to the ERCOT Protocols during an EECP. 

(3)
Except as excused under subsection (4) or (5) below, a material breach of this Agreement by ERCOT, including any material failure by ERCOT to comply with the ERCOT Protocols, other than a failure to make payment or transfer funds, shall constitute a Default by ERCOT unless cured within fourteen (14) Business Days after delivery by Participant of written notice of the material breach to ERCOT.  ERCOT must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by Participant of written notice of such material breach by ERCOT and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling twelve (12) month period, the fourth such breach shall constitute a Default.

(4)
For any material breach other than a failure to make payment or transfer funds, the breach shall not result in a Default if the breach cannot reasonably be cured within fourteen (14) calendar days, prompt written notice is provided by the breaching Party to the other Party, and the breaching Party began work or other efforts to cure the breach within three (3) Business Days after delivery of the notice to the breaching Party and prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed.

(5)
If, due to a Force Majeure Event, a Party is in breach with respect to any obligation hereunder, such breach shall not result in a Default by that Party.

B.
Remedies for Default.
(1)
ERCOT’s Remedies for Default. In the event of a Default by Participant, ERCOT may pursue any remedies ERCOT has under this Agreement, at law, or in equity, subject to the provisions of Section 10, Dispute Resolution, of this Agreement.  In the event of a Default by Participant, if the ERCOT Protocols do not specify a remedy for a particular Default, ERCOT may, at its option, upon written notice to  Participant, immediately terminate this Agreement, with termination to be effective upon the date of delivery of notice.

(2)
Participant’s Remedies for Default.

(a)
Unless otherwise specified in this Agreement or in the ERCOT Protocols, and subject to the provisions of Section 10, Dispute Resolution, of this Agreement, in the event of a Default by ERCOT, Participant’s remedies shall be limited to:

(i)
Immediate termination of this Agreement upon written notice to ERCOT,

(ii)
Monetary recovery in accordance with the Settlement procedures set forth in the ERCOT Protocols, and

(iii)
Specific performance.
(b)
However, in the event of a material breach by ERCOT of any of its representations, warranties or covenants, Participant’s sole remedy shall be immediate termination of this Agreement upon written notice to ERCOT. 

(c)
If as a final result of any dispute resolution ERCOT, as the settlement agent, is determined to have over-collected from a Market Participant(s), with the result that refunds are owed by Participant to ERCOT, as the settlement agent, such Market Participant(s) may request ERCOT to allow such Market Participant to proceed directly against Participant, in lieu of receiving full payment from ERCOT. In the event of such request, ERCOT, in it sole discretion, may agree to assign to such Market Participant ERCOT’s rights to seek refunds from Participant, and Participant shall be deemed to have consented to such assignment. This subsection (c) survives termination of this Agreement.

(3)
A Default or breach of this Agreement by a Party shall not relieve either Party of the obligation to comply with the ERCOT Protocols. 

C.
Force Majeure.
(1)
If, due to a Force Majeure Event, either Party is in breach of this Agreement with respect to any obligation hereunder, such Party shall take reasonable steps, consistent with Good Utility Practice, to remedy such breach. If either Party is unable to fulfill any obligation by reason of a Force Majeure Event, it shall give notice and the full particulars of the obligations affected by such Force Majeure Event to the other Party in writing or by telephone (if followed by written notice) as soon as reasonably practicable, but not later than fourteen (14) calendar days, after such Party becomes aware of the event. A failure to give timely notice of the Force Majeure event shall constitute a waiver of the claim of Force Majeure Event. The Party experiencing the Force Majeure Event shall also provide notice, as soon as reasonably practicable, when the Force Majeure Event ends. 

(2)
Notwithstanding the foregoing, a Force Majeure Event does not relieve a Party affected by a Force Majeure Event of its obligation to make payments or of any consequences of non-performance pursuant to the ERCOT Protocols or under this Agreement, except that the excuse from Default provided by subsection 8.A(5) above is still effective. 

D.
Duty to Mitigate. Except as expressly provided otherwise herein, each Party shall use commercially reasonable efforts to mitigate any damages it may incur as a result of the other Party’s performance or non-performance of this Agreement.

Section 9. Limitation of Damages and Liability and Indemnification.

A.
EXCEPT AS EXPRESSLY LIMITED IN THIS AGREEMENT OR THE ERCOT PROTOCOLS, ERCOT OR PARTICIPANT MAY SEEK FROM THE OTHER, THROUGH APPLICABLE DISPUTE RESOLUTION PROCEDURES SET FORTH IN THE ERCOT PROTOCOLS, ANY MONETARY DAMAGES OR OTHER REMEDY OTHERWISE ALLOWABLE UNDER TEXAS LAW, AS DAMAGES FOR DEFAULT OR BREACH OF THE OBLIGATIONS UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT NEITHER PARTY IS LIABLE TO THE OTHER FOR ANY SPECIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES OR INJURY THAT MAY OCCUR, IN WHOLE OR IN PART, AS A RESULT OF A DEFAULT UNDER THIS AGREEMENT, A TORT, OR ANY OTHER CAUSE, WHETHER OR NOT A PARTY HAD KNOWLEDGE OF THE CIRCUMSTANCES THAT RESULTED IN THE SPECIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES OR INJURY, OR COULD HAVE FORESEEN THAT SUCH DAMAGES OR INJURY WOULD OCCUR. 

B.
With respect to any dispute regarding a Default or breach by ERCOT of its obligations under this Agreement, ERCOT expressly waives any Limitation of Liability to which it may be entitled under the Charitable Immunity and Liability Act of 1987, Tex. Civ. Prac. & Rem. Code §84.006, or successor statute.

C.
The Parties have expressly agreed that, other than subsections A and B of this Section, this Agreement shall not include any other limitations of liability or indemnification provisions, and that such issues shall be governed solely by applicable law, in a manner consistent with the Choice of Law and Venue subsection of this Agreement, regardless of any contrary provisions that may be included in or subsequently added to the ERCOT Protocols (outside of this Agreement).

Section 10. Dispute Resolution.

A.
In the event of a dispute, including a dispute regarding a Default, under this Agreement, Parties to this Agreement shall first attempt resolution of the dispute using the applicable dispute resolution procedures set forth in the ERCOT Protocols. 

B.
In the event of a dispute, including a dispute regarding a Default, under this Agreement, each Party shall bear its own costs and fees, including, but not limited to attorneys’ fees, court costs, and its share of any mediation or arbitration fees. 

Section 11. Miscellaneous.

A.
Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and, with the exception of matters governed exclusively by federal law, shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws.  Neither Party waives primary jurisdiction as a defense; provided that any court suits regarding this Agreement shall be brought in a state or federal court located within Travis County, Texas, and the Parties hereby waive any defense of forum non-conveniens, except defenses under Tex. Civ. Prac. & Rem. Code §15.002(b). 

B.
Assignment.
(1)
Notwithstanding anything herein to the contrary, a Party shall not assign or otherwise transfer all or any of its rights or obligations under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, except that a Party may assign or transfer its rights and obligations under this Agreement without the prior written consent of the other Party (if neither the assigning Party or the assignee is then in Default of any Agreement with ERCOT):

(a)
Where any such assignment or transfer is to an Affiliate of the Party; or

(b)
Where any such assignment or transfer is to a successor to or transferee of the direct or indirect ownership or operation of all or part of the Party, or its facilities; or

(c)
For collateral security purposes to aid in providing financing for itself, provided that the assigning Party will require any secured party, trustee or mortgagee to notify the other Party of any such assignment. Any financing arrangement entered into by either Party pursuant to this Section will provide that prior to or upon the exercise of the secured party’s, trustee’s or mortgagee’s assignment rights pursuant to said arrangement, the secured creditor, the trustee or mortgagee will notify the other Party of the date and particulars of any such exercise of assignment right(s).  If requested by the Party making any such collateral assignment to a Financing Person, the other Party shall execute and deliver a consent to such assignment containing customary provisions, including representations as to corporate authorization, enforceability of this Agreement and absence of known Defaults, notices of Default, and an opportunity for the Financing Person to cure Defaults. 

(2)
An assigning Party shall provide prompt written notice of the assignment to the other Party.  Any attempted assignment that violates this Section is void and ineffective. Any assignment under this Agreement shall not relieve either Party of its obligations under this Agreement, nor shall either Party’s obligations be enlarged, in whole or in part, by reason thereof. 

C.
No Third Party Beneficiary. Except with respect to the rights of other Market Participants in Section 8.B and the Financing Persons in Section 11.B(3): 
(1) 
Nothing in this Agreement nor any action taken hereunder shall be construed to create any duty, liability or standard of care to any third party; 
(2) 
No third party shall have any rights or interest, direct or indirect, in this Agreement or the services to be provided hereunder; and 
(3) 
This Agreement is intended solely for the benefit of the Parties, and the Parties expressly disclaim any intent to create any rights in any third party as a third-party beneficiary to this Agreement or the services to be provided hereunder.  Nothing in this Agreement shall create a contractual relationship between one Party and the customers of the other Party, nor shall it create a duty of any kind to such customers.

D.
No Waiver. Parties shall not be required to give notice to enforce strict adherence to all provisions of this Agreement. No breach or provision of this Agreement shall be deemed waived, modified or excused by a Party unless such waiver, modification or excuse is in writing and signed by an authorized officer of such Party. The failure by or delay of either Party in enforcing or exercising any of its rights under this Agreement shall: 
(1) 
Not be deemed a waiver, modification or excuse of such right or of any breach of the same or different provision of this Agreement; and 
(2) 
Not prevent a subsequent enforcement or exercise of such right.  Each Party shall be entitled to enforce the other Party’s covenants and promises contained herein, notwithstanding the existence of any claim or cause of action against the enforcing Party under this Agreement or otherwise.

E.
Headings. Titles and headings of paragraphs and sections within this Agreement are provided merely for convenience and shall not be used or relied upon in construing this Agreement or the Parties’ intentions with respect thereto.

F.
Severability. In the event that any of the provisions, or portions or applications thereof, of this Agreement is finally held to be unenforceable or invalid by any court of competent jurisdiction, that determination shall not affect the enforceability or validity of the remaining portions of this Agreement, and this Agreement shall continue in full force and effect as if it had been executed without the invalid provision; provided, however, if either Party determines, in its sole discretion, that there is a material change in this Agreement by reason thereof, the Parties shall promptly enter into negotiations to replace the unenforceable or invalid provision with a valid and enforceable provision. If the Parties are not able to reach an agreement as the result of such negotiations within fourteen (14) days, either Party shall have the right to terminate this Agreement on three (3) days written notice.

G.
Entire Agreement. Any Exhibits attached to this Agreement are incorporated into this Agreement by reference and made a part of this Agreement as if repeated verbatim in this Agreement. This Agreement represents the Parties’ final and mutual understanding with respect to its subject matter. It replaces and supersedes any prior agreements or understandings, whether written or oral. No representations, inducements, promises, or agreements, oral or otherwise, have been relied upon or made by any Party, or anyone on behalf of a Party, that are not fully expressed in this Agreement. An agreement, statement, or promise not contained in this Agreement is not valid or binding. 

H.
Amendment. The standard form of this Agreement may only be modified through the procedure for modifying ERCOT Protocols described in the ERCOT Protocols.  Any changes to the terms of the standard form of this Agreement shall not take effect until a new Agreement is executed between the Parties.  

I.
ERCOT’s Right to Audit Participant. Participant shall keep detailed records for a period of three (3) years of all activities under this Agreement giving rise to any information, statement, charge, payment or computation delivered to ERCOT under the ERCOT Protocols. Such records shall be retained and shall be available for audit or examination by ERCOT as hereinafter provided. ERCOT has the right during Business Hours and upon reasonable written notice and for reasonable cause to examine the records of Participant as necessary to verify the accuracy of any such information, statement, charge, payment or computation made under this Agreement. If any such examination reveals any inaccuracy in any such information, statement, charge, payment or computation, the necessary adjustments in such information, statement, charge, payment, computation, or procedures used in supporting its ongoing accuracy will be promptly made. 

J.
Participant’s Right to Audit ERCOT. Participant’s right to data and audit of ERCOT shall be as described in the ERCOT Protocols and shall not exceed the rights described in the ERCOT Protocols. 

K.
Further Assurances. Each Party agrees that during the term of this Agreement it will take such actions, provide such documents, do such things and provide such further assurances as may reasonably be requested by the other Party to permit performance of this Agreement.

L.
Conflicts. This Agreement is subject to applicable federal, state, and local laws, ordinances, rules, regulations, orders of any Governmental Authority and tariffs. Nothing in this Agreement may be construed as a waiver of any right to question or contest any federal, state and local law, ordinance, rule, regulation, order of any Governmental Authority, or tariff. In the event of a conflict between this Agreement and an applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff, the applicable federal, state, and local law, ordinance, rule, regulation, order of any Governmental Authority or tariff shall prevail, provided that Participant shall give notice to ERCOT of any such conflict affecting Participant. In the event of a conflict between the ERCOT Protocols and this Agreement, the provisions expressly set forth in this Agreement shall control. 

M.
No Partnership. This Agreement may not be interpreted or construed to create an association, joint venture, or partnership between the Parties or to impose any partnership obligation or liability upon either Party. Neither Party has any right, power, or authority to enter any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party, except as provided in Section 7.A.

N.
Construction. In this Agreement, the following rules of construction apply, unless expressly provided otherwise or unless the context clearly requires otherwise:

(1)
The singular includes the plural, and the plural includes the singular.

(2)
The present tense includes the future tense, and the future tense includes the present tense.

(3)
Words importing any gender include the other gender.

(4)
The word “shall” denotes a duty.

(5)
The word “must” denotes a condition precedent or subsequent.

(6)
The word “may” denotes a privilege or discretionary power.

(7)
The phrase “may not” denotes a prohibition.

(8)
References to statutes, tariffs, regulations, or ERCOT Protocols include all provisions consolidating, amending, or replacing the statutes, tariffs, regulations, or ERCOT Protocols referred to.

(9)
References to “writing” include printing, typing, lithography, and other means of reproducing words in a tangible visible form.

(10)
The words “including,” “includes,” and “include” are deemed to be followed by the words “without limitation.”

(11)
Any reference to a day, week, month or year is to a calendar day, week, month or year unless otherwise indicated.

(12)
References to Articles, Sections (or subdivisions of Sections), Exhibits, annexes or schedules are to this Agreement, unless expressly stated otherwise.

(13)
Unless expressly stated otherwise, references to agreements, ERCOT Protocols and other contractual instruments include all subsequent amendments and other modifications to the instruments, but only to the extent the amendments and other modifications are not prohibited by this Agreement.

(14)
References to persons or entities include their respective successors and permitted assigns and, for governmental entities, entities succeeding to their respective functions and capacities.

(15)
References to time are to Central Prevailing Time.

O.
Multiple Counterparts. This Agreement may be executed in two or more counterparts, each of which is deemed an original but all constitute one and the same instrument.

SIGNED, ACCEPTED, AND AGREED TO by each undersigned signatory who, by signature hereto, represents and warrants that he or she has full power and authority to execute this Agreement.

Electric Reliability Council of Texas, Inc.:

By: ______________________________

Name: ____________________________

Title: _____________________________

Date: _____________________________

Participant:

By: ______________________________

Name: ____________________________

Title: _____________________________

Date: _____________________________







� The contracted price paid under this Agreement may be reduced pursuant to the ERCOT Protocols.
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