Protocols Revision Request


	PRR Number
	643
	PRR Title
	Shorten Payment Default Timelines

	Protocol Section(s) Requiring Revision (include Section No. and Title)
	Paragraphs (A)(1) and (2) of Section 8, Default, of Attachments B, C, and H and Paragraph (B)(1)(c) of Section 11, Miscellaneous,, of Section 22 Standard Form Load Serving Entity (LSE), Qualified Scheduling Entity (QSE) and Transmission Congestion Right (TCR) Account Holder Agreements

16.2.8 Monitoring of Creditworthiness by ERCOT

16.2.9 Payment Default and Late Payments by QSEs



	Requested Resolution (Normal or Urgent)
	Urgent – Because of the proposed changes to the Standard Form Agreements, the Credit Working Group (CWG) requests that this PRR be approved by the BOD at the February 2006 BOD meeting to allow for timely signing of the modified Agreements.  Market Participants and ERCOT sign the Agreements before March 31 of each year.

	Revision Description
	This PRR proposes to: 

1) Reduce the number of days allowed to cure a breach before it becomes a Default under the LSE, QSE and TCR Agreements from 3 days to 2 days; and

2) Make collateral payments due by 3:00pm on the second day after notification rather than by 5:00 pm on that day.

	Reason for Revision
	As part of the effort begun by the TAC Joint Task force to improve ERCOT’s ability to address defaults by Market Participants, the CWG reviewed the timeframes currently allowed for notification and cure periods after ERCOT identifies insufficient collateral issues and notifies the QSE.
Currently, six Business Days are required for notices and cures when ERCOT identifies insufficient collateral with a QSE and sends a collateral call, (two days allowed to provide the collateral, one notice day, three days to cure).  The proposed changes will reduce this to four Business Days (1.75 days to provide the collateral, .25 of a day for notice, 2 days to cure).

Moving the deadline for submitting collateral to 3:00 pm on the second day after notification allows ERCOT to send a default letter that day (after 3:00 p.m.) rather than waiting until the next day.  

	Credit Implications (Yes or No, and summary of impact)
	Yes.  The changes noted above should reduce the liability to Market Participants by reducing the number of days it takes to work through a default scenario.

	Relevance to Nodal Market (Yes or No, and summary of impact)


	Yes, this PRR will have the same effects on the Nodal Market as the current market.

	Nodal Protocol Section(s) Requiring Revision (include Section No. and Title)
	Paragraphs (A)(1) and (2) of Section 8, Default, of the Section 22 Standard Form Market Participant Agreement

16.11.5
Monitoring of a Counter-Party’s Creditworthiness and Credit Exposure by ERCOT

16.11.6
Payment Default and Late Payments by Counter-Parties



	Timeline

	Date Posted
	11/14/05

	Please see the Master List on the ERCOT website for current timeline information.


	Sponsor

	Name
	Cheryl Yager, on behalf of the Credit Working Group

	E-mail Address
	cyager@ercot.com

	Company
	ERCOT

	Company Address
	7620 Metro Center Drive  Austin, TX  78744

	Phone Number
	512-225-7029

	Fax Number
	512-225-7020


	ERCOT/Market Segment Impacts and Benefits


Instructions:  To allow for comprehensive PRR consideration, please fill out each block below completely, even if your response is “none,” “not known,” or “not applicable.”  Wherever possible, please include reasons, explanations, and cost/benefit analyses pertaining to the PRR.

	

	Assumptions
	1
	

	

	
	Impact Area
	Monetary Impact

	Market Cost
	1
	Each QSE and LSE will need to execute a new QSE/LSE Agreement with ERCOT. 
	ERCOT will incur minimal administrative cost to execute new QSE/LSE Agreements. No additional staff will be needed to execute new agreements. 

	

	
	Impact Area
	Monetary Impact

	Market Benefit
	1
	Reduces the number of days in which to provide collateral, when a deficit is noted
	

	
	2
	Potential to reduce liability for Market Participants
	

	

	Additional Qualitative Information


	1
	Gives ERCOT the ability to send default notices more quickly.

	

	Other
	1
	No impact on ERCOT systems.

	Comments
	2
	


	Comments


CWG’s proposed language below includes modifications proposed by PRR624 that PRS voted to recommend approval on 10/20/05.

	Proposed Protocol Language Revision


Attachments B, C, and H, of Section 22 Standard Form Load Serving Entity (LSE), Qualified Scheduling Entity (QSE) and Transmission Congestion Right (TCR) Account Holder Agreements.

Section 8.  Default.

A.
Event of Default.
 (1)
Failure to make payment or transfer funds, provide collateral or designate/maintain an association with a QSE (if required by the ERCOT Protocols) as provided in the ERCOT Protocols shall constitute a material breach and shall constitute an event of default ("Default") unless cured within two (2) Business Days after the non-breaching Party delivers to the breaching Party written notice of the breac.  Provided further that if such a material breach, regardless of whether the breaching Party cures the breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times in a tweleve-month period, the fourth such breach shall constitute a Default by the breaching Party.

(2)
For any material breach other than a material breach described in Section 8(A)(1) the occurrence and continuation of any of the following events shall constitute an event of Default by Participant: 

(a)
Except as excused under subsection (4) or (5) below, a material breach, other than a material breach described in Section 8(A)(1), of this Agreement by Participant, including any material failure by Participant to comply with the ERCOT Protocols, unless cured within fourteen (14) Business Days after delivery by ERCOT of written notice of the material breach to Participant.  Participant must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by ERCOT of written notice of such material breach by Participant and must prosecute such work or other efforts with reasonable diligence until the breach is cured.   Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a twelve-month period, the fourth such breach shall constitute a Default.

(b)
Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within ninety (90) days thereafter.

(3)
Except as excused under subsection (4) or (5) below, a material breach of this Agreement by ERCOT, including any material failure by ERCOT to comply with the ERCOT Protocols, other than a failure to make payment or transfer funds, shall constitute a Default by ERCOT unless cured within fourteen (14) Business Days after delivery by Participant of written notice of the material breach to ERCOT.  ERCOT must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by Participant of written notice of such material breach by ERCOT and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a twelve-month period, the fourth such breach shall constitute a Default.

(4)
For any material breach other than a failure to make payment or transfer funds, the breach shall not result in a Default if the breach cannot reasonably be cured within fourteen (14) calendar days, prompt written notice is provided by the breaching Party to the other Party, and the breaching Party began work or other efforts to cure the breach within three (3) Business Days after delivery of the notice to the breaching Party and prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed.

(5)
If, due to a Force Majeure Event, a Party is in breach with respect to any obligation hereunder, such breach shall not result in a Default by that Party.

Attachments B, C, and H, of Section 22 Standard Form Load Serving Entity (LSE), Qualified Scheduling Entity (QSE) and Transmission Congestion Right (TCR) Account Holder Agreements

Section 11. Miscellaneous.

A.
Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and, with the exception of matters governed exclusively by federal law, shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws. Neither Party waives primary jurisdiction as a defense; provided that any court suits regarding this Agreement shall be brought in a state or federal court located within Travis County, Texas, and the Parties hereby waive any defense of forum non-conveniens, except defenses under Tex. Civ. Prac. & Rem. Code §15.002(b). 

B.
Assignment.
(1)
Notwithstanding anything herein to the contrary, a Party shall not assign or otherwise transfer all or any of its rights or obligations under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, except that a Party may assign or transfer its rights and obligations under this Agreement without the prior written consent of the other Party (if neither the assigning Party or the assignee is then in Default of any Agreement with ERCOT):

(a)
where any such assignment or transfer is to an Affiliate of the Party; or

(b)
where any such assignment or transfer is to a successor to or transferee of the direct or indirect ownership or operation of all or part of the Party, or its facilities; or

(c)
for collateral security purposes to aid in providing financing for itself, provided that the assigning Party will require any secured party, trustee or mortgagee to notify the other Party of any such assignment.  Any financing arrangement entered into by either Party pursuant to this Section will provide that prior to or upon the exercise of the secured party’s, trustee’s or mortgagee’s assignment rights pursuant to said arrangement, the secured creditor, the trustee or mortgagee will notify the other Party of the date and particulars of any such exercise of assignment right(s).  If requested by the Party making any such collateral assignment to a Financing Person, the other Party shall execute and deliver a consent to such assignment containing customary provisions, including representations as to corporate authorization, enforceability of this Agreement and absence of known Defaults; notice of material breach pursuant to Section 8(A), notice of Default; and an opportunity for the Financing Person to cure a material breach pursuant to Section 8(A) prior to it becoming a Default.

(2)
An assigning Party shall provide prompt written notice of the assignment to the other Party.  Any attempted assignment that violates this Section is void and ineffective.  Any assignment under this Agreement shall not relieve either Party of its obligations under this Agreement, nor shall either Party’s obligations be enlarged, in whole or in part, by reason thereof.

16.2.8
Monitoring of Creditworthiness by ERCOT 

ERCOT shall monitor the creditworthiness and credit exposure of each QSE and its guarantor, if any.  To enable ERCOT to monitor creditworthiness, each QSE and its guarantor, if any, shall provide to ERCOT:

(1)
quarterly unaudited financial statements not later than sixty (60) days after the close of each of the issuer’s fiscal quarters; and

(2)
annual audited financial statements not later than one hundred twenty (120) days after the close of each of the issuer’s fiscal year;

Provided, however, that if a QSE’s financial statements are publicly available electronically and the QSE provides to ERCOT sufficient information to access those financial statements, then the QSE shall be deemed to have met this requirement.  ERCOT may extend the period for providing annual audited statements on a case-by-case basis.

With respect to a QSE that meets ERCOT creditworthiness requirements pursuant to Section 16.2.5.1.1, Requirements for Establishing Creditworthiness Rating, for any portion of its creditworthiness requirement, such QSE shall inform ERCOT within three (3) Business Days if it has experienced a material change that might reduce the QSE’s Unsecured Credit Limit.  ERCOT may require the QSE to meet one of the credit requirements of Section 16.2.5.1.2, Alternative Means of Satisfying ERCOT Creditworthiness Requirements.  If the QSE fails to promptly satisfy ERCOT creditworthiness requirements, then ERCOT may, after providing notice to each Entity represented by the QSE, take remedial action as set forth in these Protocols.

With respect to QSEs meeting creditworthiness requirements using an alternative means provided in Section 16.2.5.1.2, Alternative Means of Satisfying ERCOT Creditworthiness Requirements, for any portion of its creditworthiness requirement, each QSE is responsible, at all times, for maintaining security in an amount at or above its TEL, EAL, and NLRI, as applicable, minus the QSE’s Unsecured Credit Limit.  ERCOT shall promptly notify each QSE of changes to its TEL, EAL, and NLRI and allow the QSE time as set forth in (1) below to provide additional security if necessary to maintain compliance with Section 16.2.5, QSE Financial Security.  If a QSE fails to provide additional security within the time allowed by ERCOT, ERCOT may, after providing notice to each Entity represented by the QSE, take remedial action as set forth in these Protocols.

ERCOT shall notify the QSE’s authorized representative(s) and credit contact when the QSE’s EAL reaches ninety percent (90%) of the QSE’s posted security.  ERCOT shall electronically issue a warning advising the QSE that it should consider increasing the amount of security posted with ERCOT.  However, failure to issue that warning does not prevent ERCOT from exercising any of its other rights under this Section 16.  If the QSE does not provide additional security by 1500 (i.e., 3:00 pm) on the second Bank Business Day from the date on which ERCOT provided notification, then ERCOT may notify the Entities the QSE represents of the QSE’s potential suspension.

A QSE’s scheduling privilege may be suspended when the sum of its TEL, EAL and NLRI equals or exceeds one hundred percent (100%) of its posted security.  The QSE is responsible, at all times, for managing its TEL, EAL, and NLRI or posting additional security in order to avoid reaching its limit.  Any failure by ERCOT to issue a notification as set forth in this subsection shall not relieve the QSE of the obligation to maintain security in an amount equal to or greater than its TEL, EAL, and NLRI.  To the extent that a QSE fails to maintain security in an amount equal to or greater than its TEL, EAL, and NLRI, ERCOT shall take the following actions:

(1)
ERCOT shall promptly notify the QSE of the amount by which the QSE must increase its security and allow the QSE until 1500 on the second Bank Business Day from the date on which ERCOT sent notification to increase its security.

(2)
ERCOT: (i) may require the QSE to self-arrange all of its Ancillary Service Obligations and (ii) shall not permit the QSE to bid for the Ancillary Services until it has posted the additional security.

(3)
At the same time as it notifies the QSE, ERCOT may promptly notify each LSE and Resource represented by the QSE that such LSE(s) and Resource(s) may have to designate a new QSE(s) if their QSE fails to increase its security.

(4)
If the QSE posts the additional security by the deadline in (1) above, then ERCOT may notify each LSE and Resource represented by the QSE of that fact and permit the QSE to resume procuring Ancillary Services through ERCOT to meet the QSE’s Ancillary Service Obligations.

(5)
If the QSE fails to post the additional security by the deadline in (1) above, then ERCOT may suspend the QSE’s right to schedule and shall notify the affected LSE(s) and Resource(s) that the QSE has failed to post the required security.  In the event ERCOT suspends the QSE’s right to schedule, the affected Resource(s) and LSE(s) shall comply with Section 16.2.12.2, Assignment to the Default QSE.

(6)
Notwithstanding the foregoing, upon ERCOT’s notification to the QSE that the sum of its TEL, EAL and NLRI equals or exceeds one hundred percent (100%) of its posted security, until the QSE posts the required collateral, ERCOT shall not be required to make any payment to that QSE unless or until that defaulting QSE (pursuant to Section 16.2.9, Payment Default and Late Payments by Market Participants) posts the additional collateral.  The payments that ERCOT will not make to that defaulting QSE include TCR Revenues, TCR Credits, reimbursements for short payments, and any other reimbursements or credits under any other agreement.  ERCOT may retain all such amounts until the QSE has fully complied with its security and/or collateral posting obligations under the QSE Agreement, other agreements and/or these Protocols.

16.2.9
Payment Default and Late Payments by Market Participants
Each Market Participant must ensure that amounts due to ERCOT, or its designee, if applicable, by such Market Participant and, if the Market Participant is a QSE,  any Subordinate QSEs it has designated are fully submitted to ERCOT on a timely basis.  Each Subordinate QSE will receive a separate Invoice.  Netting of the amounts due by Subordinate QSEs is not allowed.  The amount due on the separate Invoices for each Subordinate QSE must be submitted by the close of Bank Business Day of the due date set forth on the Invoice (or, if the due date is not a Bank Business Day, on the next day that is a Bank Business Day).  If a Subordinate QSE does not submit the full amount due by close of Bank Business Day of the due date, ERCOT shall deduct the amount due by that Subordinate QSE from the Market Participant and/or any other Subordinate QSE of that Market Participant to the extent of the amount due and not paid by the late paying Subordinate QSE before calculating short payments to other ERCOT Market Participants.

The failure of a Market Participant to pay when due any payment or collateral obligation owed to ERCOT or its designee, if applicable, under the QSE Agreement, any agreement identified in these Protocols, or otherwise shall constitute an event of “Payment Default.”  Additionally, any Payment Default by a Market Participant will constitute a default under any and all other agreements between ERCOT and the Market Participant.  In the event of a Payment Default, ERCOT will immediately contact the authorized representative(s) and credit contact of the Market Participant telephonically and will make appropriate written notices, as described below, and demand payment of the past due amount.  Upon a Payment Default, ERCOT may impose the below-listed remedies for Payment Default (“Default Remedies”), as set forth in Section 16.2.9.1, ERCOT’s Remedies for Payment Default, Including Payment Default, in addition to any other rights or remedies it has under the QSE Agreement, other agreements, or the Protocols or the common law. 

If a Market Participant makes a payment or any portion of a payment or a collateral call to ERCOT after the due date and time, such payment shall constitute a “Late Payment,” regardless of the reason it was late.  If ERCOT receives a Late Payment which fully pays the Market Participant’s payment or collateral obligation to ERCOT within two (2) Bank Business Days of the due date, ERCOT will waive the Payment Default, except for ERCOT’s Remedies for Late Payments, as set forth in Section 16.2.9.2, ERCOT’s Remedies for Late Payments.  Even if ERCOT chooses to not immediately impose Default Remedies against a Market Participant because the Market Participant has fully paid its obligation within two (2) Bank Business Days, ERCOT shall track the number of Late Payments received from each Market Participant in any rolling twelve (12) month period, for purposes of imposing the Late Payment Remedies set forth below in Section 16.2.9.2.

	Proposed TNT Protocol Language Revision


Paragraphs (A) (1) and (2) of Section 8, Default, of the Section 22 Standard Form Market Participant Agreement

Section 8. Default.

A.
Event of Default.
 (1)
Failure to make payment, transfer funds provide collateral or maintain association with a QSE (if required by the ERCOT Protocols) as provided in the ERCOT Protocols shall constitute a material breach and shall constitute an event of default ("Default") unless cured within two (2) Business Days after delivery by the non-breaching Party of written notice of the failure to the breaching Party.  Provided further that if such a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling 12-month period, the fourth such breach shall constitute a Default by the breaching Party.

(2)
For any material breach other than a material breach described in Section 8(A)(1) the occurrence and continuation of any of the following events shall constitute an event of Default by Participant: 

(a)
Except as excused under subsection (4) or (5) below, a material breach, other than a material breach described in Section 8(A)(1), of this Agreement by Participant, including any material failure by Participant to comply with the ERCOT Protocols, unless cured within fourteen (14) Business Days after delivery by ERCOT of written notice of the material breach to Participant.  Participant must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by ERCOT of written notice of such material breach by Participant and must prosecute such work or other efforts with reasonable diligence until the breach is cured.   Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling 12-month period, the fourth such breach shall constitute a Default.

(b)
Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within 90 days thereafter.

(3)
Except as excused under subsection (4) or (5) below, a material breach of this Agreement by ERCOT, including any material failure by ERCOT to comply with the ERCOT Protocols, other than a failure to make payment or transfer funds, shall constitute a Default by ERCOT unless cured within fourteen (14) Business Days after delivery by Participant of written notice of the material breach to ERCOT.  ERCOT must begin work or other efforts within three (3) Business Days to cure such material breach after delivery by Participant of written notice of such material breach by ERCOT and must prosecute such work or other efforts with reasonable diligence until the breach is cured.  Provided further that if a material breach, regardless of whether such breach is cured within the allotted time after notice of the material breach, occurs more than three (3) times within a rolling 12-month period, the fourth such breach shall constitute a Default.

(4)
For any material breach other than a failure to make payment or transfer funds, the breach shall not result in a Default if the breach cannot reasonably be cured within 14 calendar days, prompt written notice is provided by the breaching Party to the other Party, and the breaching Party began work or other efforts to cure the breach within 3 Business Days after delivery of the notice to the breaching Party and prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed.

(5)
If, due to a Force Majeure Event, a Party is in breach with respect to any obligation hereunder, such breach shall not result in a Default by that Party.

Paragraphs (A) (1) and (2) of Section 8, Default, of the Section 22 Standard Form Market Participant Agreement

Section 11. Miscellaneous.

A.
Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and, with the exception of matters governed exclusively by federal law, shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws. Neither Party waives primary jurisdiction as a defense; provided that any court suits regarding this Agreement shall be brought in a state or federal court located within Travis County, Texas, and the Parties hereby waive any defense of forum non-conveniens, except defenses under Tex. Civ. Prac. & Rem. Code §15.002(b). 

B.
Assignment.
(1)
Notwithstanding anything herein to the contrary, a Party shall not assign or otherwise transfer all or any of its rights or obligations under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, except that a Party may assign or transfer its rights and obligations under this Agreement without the prior written consent of the other Party (if neither the assigning Party or the assignee is then in Default of any Agreement with ERCOT):

(a)
where any such assignment or transfer is to an Affiliate of the Party; or

(b)
where any such assignment or transfer is to a successor to or transferee of the direct or indirect ownership or operation of all or part of the Party, or its facilities; or

(c)
for collateral security purposes to aid in providing financing for itself, provided that the assigning Party will require any secured party, trustee or mortgagee to notify the other Party of any such assignment.  Any financing arrangement entered into by either Party pursuant to this Section will provide that prior to or upon the exercise of the secured party’s, trustee’s or mortgagee’s assignment rights pursuant to said arrangement, the secured creditor, the trustee or mortgagee will notify the other Party of the date and particulars of any such exercise of assignment right(s).  If requested by the Party making any such collateral assignment to a Financing Person, the other Party shall execute and deliver a consent to such assignment containing customary provisions, including representations as to corporate authorization, enforceability of this Agreement and absence of known Defaults; notices of material breach pursuant to Section 8(A), notice of Default; and an opportunity for the Financing Person to cure a material breach pursuant to Section 8(A) prior to it becoming a Default.

(2)
An assigning Party shall provide prompt written notice of the assignment to the other Party.  Any attempted assignment that violates this Section is void and ineffective.  Any assignment under this Agreement shall not relieve either Party of its obligations under this Agreement, nor shall either Party’s obligations be enlarged, in whole or in part, by reason thereof.

16.11.5
Monitoring of a Counter-Party’s Creditworthiness and Credit Exposure by ERCOT

(1)
ERCOT shall monitor the creditworthiness and credit exposure of each Counter-Party and its guarantor, if any.  To enable ERCOT to monitor creditworthiness, each Counter-Party and its guarantor, if any, shall provide to ERCOT:  

(a)
Quarterly unaudited financial statements not later than 60 days after the close of each of the issuer’s fiscal quarters; if an issuer’s financial statements are publicly available electronically and the issuer provides to ERCOT sufficient information to access those financial statements, then the issuer is considered to have met this requirement. 

(b)
Annual audited financial statements not later than 120 days after the close of each of the issuer’s fiscal year; if an issuer’s financial statements are publicly available electronically and the issuer provides to ERCOT sufficient information to access those financial statements, then the issuer is considered to have met this requirement.  ERCOT may extend the period for providing annual audited statements on a case-by-case basis.

(c)
Notice of a material change.  A Counter-Party that has been granted an Unsecured Credit Limit pursuant to Section 16.11.2, Requirements for Setting a Counter-Party’s Unsecured Credit Limit, shall inform ERCOT within one Business Day if it has experienced a material change in its operations, financial condition or prospects that might adversely affect the Counter-Party and require a revision to its Unsecured Credit Limit.  ERCOT may require the Counter-Party to meet one of the credit requirements of Section 16.11.3, Alternative Means of Satisfying ERCOT Creditworthiness Requirements.  

(2)
A Counter-Party that meets all or part of its creditworthiness requirements using a method provided in Section 16.11.3, Alternative Means of Satisfying ERCOT Creditworthiness Requirements, is responsible, at all times, for maintaining Financial Security in an amount equal to or greater than that Counter-Party’s TPE minus its Unsecured Credit Limit.  ERCOT shall promptly notify each Counter-Party of the need to increase its Financial Security, and allow the Counter-Party time as defined in (3) (a) below to provide additional Financial Security to maintain compliance with this subsection. 

(a)
When the Counter-Party’s TPE as defined in Section 16.11.4,  Determination and Monitoring of Counter-Party Credit Exposure, reaches 90% of its Financial Security, ERCOT shall use reasonable efforts to electronically issue a warning to the Counter-Party’s Authorized Representative and Credit Contact advising the Counter-Party that it should consider increasing its Financial Security.  However, failure to issue that warning does not prevent ERCOT from exercising any of its other rights under this Section 16.

 (b)
ERCOT may suspend a Counter-Party when that Counter-Party’s TPE as defined in Section 16.11.4, Determination and Monitoring of Counter-Party Credit Exposure, equals or exceeds 100% of the sum of its Unsecured Credit Limit and its Financial Security.  The Counter-Party is responsible, at all times, for managing its activity within its TPE or increasing its Financial Security to avoid reaching its limit.  Any failure by ERCOT to send a notice as set forth in this Section does not relieve the Counter-Party from the obligation to maintain Financial Security in an amount equal to or greater than that Counter-Party’s TPE as defined in Section 16.11.4. 

(3) To the extent that a Counter-Party fails to maintain Financial Security in an amount equal to or greater than its TPE as defined in Section 16.11.4, Determination and Monitoring of Counter-Party Credit Exposure,:

(a)
ERCOT shall promptly notify the Counter-Party of the amount by which its Financial Security must be increased and allow it until 1500 (or 3:00 pm) on the second Bank Business Day from the date of the notice to increase its Financial Security.

(b)
At the same time it notifies the Counter-Party that is the QSE, ERCOT may notify each LSE and Resource represented by the Counter-Party that the LSE or Resource may be required to designate a new QSE if its current QSE fails to increase its Financial Security. 

(c)
ERCOT is not required to make any payment to that Counter-Party unless and until the Counter-Party increases its Financial Security.  The payments that ERCOT will not make to a Counter-Party include Invoice receipts, CRR Revenues, CRR Credits, reimbursements for short payments, and any other reimbursements or credits under any other agreement between the Market Participant and ERCOT.  ERCOT may retain all such amounts until the Counter-Party has fully discharged all payment obligations owed to ERCOT under the Counter-Party Agreement, other agreements, and these Protocols. 

(d)
ERCOT may reject any bids or offers in a CRR Auction from the Counter-Party until it has increased its Financial Security.  ERCOT may reject any bids or offers from the Counter-Party in the Day-Ahead Market until it has increased its Financial Security.

(4)
If a Counter-Party increases its Financial Security by the deadline in (3) (a) above, then ERCOT may notify each LSE and Resource represented by the Counter-Party.

(5)
If a Counter-Party increases its Financial Security by the deadline in (3) (a) above, then ERCOT shall release any payments held.

16.11.6
Payment Default and Late Payments by Counter-Parties

(1)
It is the sole responsibility of each Counter-Party to ensure that the full amounts due to ERCOT, or its designee, if applicable, by that Counter-Party or related Subordinate QSE is paid to ERCOT by close of the Bank Business Day on which it is due. 

(2)
If a Counter-Party has any Subordinate QSEs, ERCOT shall send each Subordinate QSE a separate Invoice.  Netting by the Counter-Party of the amounts due by Subordinate QSEs for payment purposes is not permitted.  The amounts due on the separate Invoices for each Counter-Party and Subordinate QSE must be paid by the close of the Bank Business Day on which it is due (or, if the due date is not a Bank Business Day, on the next day that is a Bank Business Day).  If a Subordinate QSE does not pay the full amount due by the required time, ERCOT shall deduct the amount due and unpaid by that Subordinate QSE from the amounts due to the Counter-Party that designated the Subordinate QSE, or any other Subordinate QSE of that Counter-Party before allocating short payments to other Counter-Party.

(3)
The failure of a Counter-Party to pay when due any payment or Financial Security obligation owed to ERCOT or its designee, if applicable, under the Counter-Party Agreement is an event of “Payment Default.” Any Payment Default by a Counter-Party under any agreement with ERCOT is a default under all other agreements between ERCOT and the Counter-Party.  Upon a Payment Default, ERCOT shall immediately attempt to contact an Authorized Representative and Credit Contact of the Counter-Party telephonically and shall send appropriate written notices, as described below, and demand payment of the past due amount.

(3)
Upon a Payment Default, ERCOT may impose the below-listed remedies for Payment Default (“Default Remedies”), as set forth in Section 16.11.6.1, ERCOT’s Remedies for Payment Default, including Payment Default, in addition to any other rights or remedies ERCOT has under any agreement, the Protocols or at common law.  If a Counter-Party makes a payment or a partial payment to ERCOT after the due date and time, that payment is a “Late Payment,” regardless of the reason for the Late Payment.  If ERCOT receives, within two Bank Business Days after the due date,  a Late Payment that fully pays the Counter-Party’s payment obligation or Financial Security obligation, ERCOT may waive the Payment Default, except for ERCOT’s remedies in Section 16.11.6.2, ERCOT’s Remedies for Late Payments by a Counter-Party.  Even if ERCOT chooses to not immediately impose Default Remedies against a Counter-Party because it has fully paid its obligation within two Bank Business Days, ERCOT shall track the number of Late Payments received from each Counter-Party in each rolling 12-month period for purposes of imposing the Late Payment remedies set forth in Section 16.11.6.2.
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