Protocols Revision Request


	PRR Number
	557
	PRR Title
	Late Fees and Late Fee Recovery

	Protocol Section(s) Requiring Revision (include Section No. and Title)
	9.4.4, Partial Payments

9.4.6, Late Fees

	Requested Resolution (Normal or Urgent)
	Normal

	Revision Description
	Clarifies how late fees are calculated and distributed.

	Reason for Revision
	This PRR language was originally filed as comments to PRR550.  At its November meeting, PRS decided to limit the scope of PRR550 to the pace of short pay uplift and handle the late fee issue in a new PRR.

	Credit Implications (Yes or No, and summary of impact)
	

	

	Timeline

	Date Posted
	11/23/04

	Please see the Master List on the ERCOT website for current timeline information.


	Sponsor

	Name
	Andrew Gallo

	E-mail Address
	agallo@ercot.com

	Company
	ERCOT

	Company Address
	7620 Metro Center Dr.

	Phone Number
	512-225-7065

	Fax Number
	512-225-7067


	ERCOT/Market Segment Impacts and Benefits


Instructions:  To allow for comprehensive PRR consideration, please fill out each block below completely, even if your response is “none,” “not known,” or “not applicable.”  Wherever possible, please include reasons, explanations, and cost/benefit analyses pertaining to the PRR.

	
	Impact
	Benefit

	
	Business
	Computer Systems
	

	ERCOT
	
	
	

	MARKET SEGMENT                      
	
	
	

	Consumer
	
	
	

	LSE:
General, Including NOIE
	
	
	

	LSE:
CR & REP
	
	
	

	QSE
	
	
	

	Resource
	
	
	

	TDSP
	
	
	


	Comments


At the October meeting of the ERCOT Board, ERCOT requested that the Board consider the treatment of late payments under the Protocols and how they relate to payment plans to repay prior short payments. Upon recommendation from the Finance and Audit Committee, the Board referred the issue to TAC for consideration of how to handle the issue in the future. On November 4th, TAC referred the consideration of the issue to the PRS. The following is a summary of the issue and recommended language to address the future handling of late payment amounts that exceed court-approved interest amounts.

ERCOT Systems calculate and accrue Late Fees (pursuant to §9.4.6) in the financial settlement process in connection with various short payments at a rate of Prime plus 2% (This is an automatic function of ERCOT systems). However, if a Market Participant which made a short-pay files bankruptcy and the bankrupt court orders that Market Participant to make payments under a payment plan and the court-ordered payment plan provides for interest at a rate less than Prime plus 2%, the Late Fees accrued by the ERCOT system would exceed the amount of interest allowed under the bankruptcy court-approved payment plan. In such a case, ERCOT Staff has taken the position that the bankruptcy court’s determination of the proper interest amount supersedes the Protocols’ provision regarding Late Fees. 

Additionally, the Protocols as currently written address only how to calculate and distribute collected Late Fees for short payments; they do not authorize ERCOT to uplift uncollected Late Fees.

Therefore, ERCOT staff has taken the position that ERCOT cannot charge Market Participants any interest in excess of the amount the bankruptcy court establishes because to do so would violate the court-ordered payment plan terms. As a result, the ERCOT systems must be modified to be able to calculate and accrue Late Fees at a rate other than the Late Fee rate set forth in the Fee Schedule.

At the PRS meeting on November 19, 2004, a vote was taken regarding how to handle Late Fees on a prospective basis. A majority of Market Participants in attendance at that meeting voted to revise the Protocols to make it clear that if a defaulting QSE fails to make a payment and a governmental authority provides for an interest rate less than the Protocols-established interest rate, the difference should be uplifted to QSEs representing LSEs.  Consequently, ERCOT has drafted the following language to revise the Protocols.
	Proposed Protocol Language Revision


9.4.4
Partial Payments
In the event one or more Invoice Recipient(s) owing monies did not pay in full (short payment) ERCOT will follow the procedure set forth below:

(1)
ERCOT will make every reasonable attempt to collect payment from the short-paying Invoice Recipient(s) prior to one hour preceding the close of the Bank Business Day CPT on the day that the payment by ERCOT is disbursed to the Invoice Recipient(s).

(2)
ERCOT will draw on any available security pledged to ERCOT by the QSE(s) who did not pay the amount due.
(3)
ERCOT will offset or recoup any amounts owed or to be owed from ERCOT to a short paying Invoice Recipient against amounts short paid by that Invoice Recipient, and ERCOT will apply the amount offset or recouped to cover payment shortages.
(4)
If, after taking the actions set forth in items (2) and (3), above, ERCOT still does not have sufficient funds to pay all amounts in full (total short pay amount), ERCOT will deduct ERCOT administrative fees as specified in Section 9.6, Settlement Charges, and payments for RMR Services from the amount received or collected and then reduce payments to all Invoice Recipients owed monies from ERCOT except for monies owed for RMR Services.  The reductions will be based on a pro rata basis of monies owed to each ERCOT creditor, for services other than RMR Services, in the settlement process for each Settlement Invoice to the extent necessary to clear ERCOT’s accounts to the extent possible on the payment date to ensure revenue neutrality for ERCOT.  ERCOT shall provide to all QSEs payment details on all short payments and subsequent reimbursements of short pays.  Details will include the identity of and dollar amount attributable to each short-paying QSE and dollar amounts broken down by Invoice numbers.  In addition, ERCOT shall provide the total amount due to the Market Participants prior to applying the short pay and the short pay amount on the Invoice.
(5)
One hundred eighty (180) days following a short pay occurrence, if sufficient funds continue to be unavailable for ERCOT to pay all amounts in full (including interest) to short paid Entities, and the short paying Entity is not in compliance with a payment plan designed to enable ERCOT to pay all amounts in full (including interest) to short paid Entities, the total short pay amount, less the total payments expected from a payment plan, will be collected from the QSEs representing LSEs, on a Load Ratio Share basis for the short pay period, and paid to the QSEs that were previously short paid.

(6)
Upon the entrance of a payment plan with a short pay Entity, ERCOT will post to the ERCOT website:

(a)
the short pay plan;

(b)
the schedule of quantifiable expected payments; and
(c)
the Invoice dates to which the payments will be applied.  The schedule will be updated when or if modifications are made to the payment schedule.
(7)
To the extent ERCOT is able subsequently to collect past due funds owed by a short paying Entity, ERCOT shall allocate such funds as are collected to the earliest Invoice for which that Entity remains a short payer.  ERCOT shall use its best efforts to distribute past due funds on a pro rata basis of monies owed on the next Business Day after receipt of the monies, when sufficient funds for the relevant Operating Day are available in this settlement process.

9.4.6
Late Fees

The defaulting Invoice Recipient shall pay late fees (“Late Fees”) to ERCOT on the default amount for the period from and including the date on which the payment was originally due through the date on which ERCOT receives the payment, together with any related costs incurred by ERCOT. ERCOT shall calculate Late Fees based on the ERCOT Fee Schedule; provided, however, if a defaulting QSE fails to pay accrued Late Fees, then ERCOT shall treat the failure as a short-payment under Section 9.4.4, Partial Payments. 
ERCOT shall distribute to the short-paid Entities, on a pro rata basis of monies owed to each such Entity, any Late  Fees collected from the short-paying Entity or which are uplifted to QSEs representing LSEs, less ERCOT’s costs. If no Entities were short paid, ERCOT will apply the Late Fees collected to the Equalization Adjustment described in Section 9.6.2, Equalization Adjustment.
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