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ERCOT FOREIGN QSE GUARANTEE AGREEMENT

THIS GUARANTEE (this “Guarantee”) is made by the undersigned entity (“Guarantor”) in favor of the ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC. (“ERCOT”) in consideration of ERCOT’s entering into a Standard Form Qualified Scheduling Entity Agreement (the “QSE Agreement”) with the Qualified Scheduling Entity identified on the signature page hereof (“QSE”). Guarantor is the beneficial owner of a direct or indirect interest in QSE and will directly benefit from the extension of credit to QSE under the QSE Agreement.

In consideration of credit heretofore or hereafter granted by ERCOT to QSE pursuant to the QSE Agreement, Guarantor hereby unconditionally, absolutely and irrevocably guarantees to ERCOT the due and punctual payment of all amounts which QSE may now or in the future owe ERCOT under the QSE Agreement, including, but not limited to, of usage charges, grid management charges, grid operations charge, ancillary services fees, congestion management fees and wheeling charges pursuant to the ERCOT Protocols as defined in the QSE Agreement (collectively, the “Obligations”). Notwithstanding the foregoing, the maximum amount for which Guarantor shall be liable hereunder shall not exceed $____________, plus Expenses (as defined below); provided, however, that Guarantor acknowledges and agrees that if QSE’s required creditworthiness limit exceeds such amount at any time, and if ERCOT provides notice to QSE and Guarantor of such fact, ERCOT may require that, if the QSE Agreement is to continue, the amount of Obligations guaranteed hereby be increased to an amount required by the QSE Agreement and the ERCOT Protocols.  Guarantor is liable for the full payment of the Obligations, subject to the immediately preceding sentence, as a primary obligor.  This is a continuing guarantee for payment and not of collection.
If QSE defaults in the punctual payment of any of the Obligations, Guarantor shall, immediately on demand and without presentment, protest, notice of protest, notice of nonpayment, notice of intent to accelerate, notice of acceleration or any other notice whatsoever (all of which are expressly waived), pay the amount due thereon (subject to the foregoing limitation) to ERCOT.  
The obligations of Guarantor hereunder are absolute and unconditional irrespective of (i) the invalidity or unenforceability of the QSE Agreement, (ii) the bankruptcy or insolvency of QSE, (iii) any claim for setoff or any defense which QSE could assert on the Obligations, including, without limitation, force majeure, breach of warranty, and fraud, (iv) any substitution, release or exchange of any other guaranty of or security for any of the Obligations, (v) the existence or terms of any other agreements between Guarantor and any party, including the QSE, and (vi) to the fullest extent permitted by applicable law, irrespective of any other circumstances whatsoever that might otherwise constitute a legal or equitable discharge or defense of a guarantor, it being the intent of this Guarantee that the obligations of Guarantor hereunder shall be absolute and unconditional under any and all circumstances. However, with respect to any payments made by Guarantor to ERCOT under this Guarantee, Guarantor may succeed to any rights of the QSE under the QSE Agreement and the Protocols. Guarantor does not waive or release any rights of subrogation, reimbursement or contribution which Guarantor may have, after full and final payment of the Obligations, against others liable on the Obligations. Guarantor's rights of subrogation and reimbursement are subordinate in all respects to the rights and claims of ERCOT, and Guarantor may not exercise any rights it may acquire by way of subrogation under this Guaranty, by payment made hereunder or otherwise, until all of the Obligations have been fully and finally paid.
It is not necessary for ERCOT, in order to enforce Guarantor’s payment hereunder, first to proceed against QSE or resort to any collateral, security or other guarantors or obligors, if any, or pursue any other remedy. Any collateral, security or obligations of any other guarantors or obligors, if any, may be sold, released, surrendered, exchanged, settled, compromised, waived, subordinated or modified, in each case without consideration and on any terms or conditions, without notice, apart from ERCOT’s initial demand under this Guarantee, to or further assent from Guarantor. Guarantor’s liability is several and independent of any other guarantees in effect with respect to any part of the Obligations and may be enforced regardless of the existence of any other guarantees.

Notwithstanding any other provision in this Guarantee, this Guarantee shall continue in effect or shall be reinstated if at any time payment, or any part thereof, by QSE to ERCOT with respect to any of the Obligations is rescinded, or must otherwise be repaid by ERCOT as a result of bankruptcy or reorganization of QSE.

No payment by Guarantor shall entitle Guarantor, by subrogation or otherwise, to any right against QSE, including any payment by QSE or out of property of QSE, except after the full payment and discharge of all of the Obligations. All remedies, rights, powers and privileges granted to ERCOT pursuant to this Guarantee are cumulative. The exercise of any or all such rights by ERCOT shall not reduce, limit, impair, discharge, terminate, or otherwise affect the liability of Guarantor. No failure or delay by the ERCOT in exercising any remedy, right, power or privilege pursuant to this Guarantee shall operate as a waiver, and any such remedy, right, power or privilege may be exercised by ERCOT at any time. No partial exercise of any such rights shall preclude further exercise or the exercise of any other remedy, right, power or privilege. No notice or demand by ERCOT upon Guarantor or any other guarantor of the Obligations shall preclude ERCOT from taking further action without notice or demand.
Guarantor hereby expressly waives any and all rights to which it may be entitled by virtue of the laws of the State of Texas governing suretyship and guaranties, including, without limitation, any rights under Rule 31, Texas Rules of Civil Procedure, Chapter 51 of the Texas Property Code, Section 17.001 of the Texas Civil Practice and Remedies Code and Chapter 34 of the Texas Business and Commerce Code, as any or all of the same may be amended or construed from time to time, or the common law of the State of Texas at all relevant times.
The term of this Guarantee shall be for a period of one (1) year, commencing on the date set forth below. Notwithstanding the foregoing, this Guarantee may be terminated by Guarantor at any time by a written notification of termination given by Guarantor to ERCOT at the address shown below. Such termination shall be effective thirty (30) days after the receipt by ERCOT of such notification of termination. Guarantor acknowledges that this Guarantee applies to all Obligations arising prior to the effective date of the termination of this Guarantee, whether by notification of termination, or by expiration of the term.
Guarantor agrees to pay to ERCOT, upon demand, all costs and expenses, including third-party attorneys' fees, that may be incurred by ERCOT in attempting to cause satisfaction of Guarantor's liability under this Guarantee (“Expenses”).

For purposes of giving any notices hereunder, the addresses, telephone numbers, and facsimile numbers of the parties and the Guarantor’s email address are set forth on the signature page of this Guarantee.  Such information regarding a party may be changed by such party by written notice to the other party.  In addition, Guarantor shall maintain, at all times, a registered agent in Texas.  Guarantor’s registered agent in Texas is set forth on the signature page of this Guarantee, and Guarantor shall provide ERCOT with written notification of any change of its registered agent or the address thereof.  
This Guarantee shall bind the heirs, personal representatives, successors and assigns of Guarantor and shall inure to the benefit of ERCOT, its successors and assigns. 
No modification of this Guarantee or waiver shall be valid unless in writing and signed by ERCOT and Guarantor and then only to the extent specifically set forth in such writing.

All references in this Guarantee to sums denominated in dollars or with the symbol "$" refer to the lawful currency of the United States of America.  If, for the purposes of obtaining or enforcing judgment against Guarantor in any court in any jurisdiction in connection with this Guarantee, it becomes necessary to convert into any other currency (such other currency being referred to as the “Judgment Currency”) an amount due in any currency (the “Obligation Currency”) other than the Judgment Currency under this Guarantee, the conversion shall be made at the rate of exchange prevailing on the business day immediately preceding the date of actual payment of the amount due, in the case of any proceeding in the courts of the State of Texas or in the courts of any other jurisdiction that would give effect to such conversion being made on such date, or, the date on which the judgment is given, in the case of any proceeding in the courts of any other jurisdiction (the applicable date as of which such conversion is made pursuant to this paragraph being hereinafter referred to as the “Judgment Conversion Date”).  If, in the case of any proceeding in the court of any jurisdiction referred to in the preceding sentence, there is a change in the rate of exchange prevailing between the Judgment Conversion Date and the date of actual receipt for value of the amount due, Guarantor shall pay such additional amount (if any and in any event not a lesser amount) as may be necessary to ensure that the amount actually received in the Judgment Currency, when converted at the rate of exchange prevailing on the date of payment, will produce the amount of the Obligation Currency which could have been purchased with the amount of the Judgment Currency stipulated in the judgment or judicial order at the rate of exchange prevailing on the Judgment Conversion Date.
This Guarantee shall be governed by, and constructed in accordance with, the laws of the State of Texas, without regard to any rule or provision on conflict of laws.
Any dispute relating in any manner to this Guarantee shall be resolved through binding arbitration.  Arbitration proceedings shall be conducted pursuant to the International Arbitration Rules of the American Arbitration Association (AAA) in effect at the time the dispute first arises by one (1) or three (3) arbitrator(s) appointed in accordance with such Rules within ten (10) calendar days of submission of the dispute. The number of arbitrators forming the arbitral panel shall be mutually agreed upon by the parties, but if they cannot agree, then the AAA shall determine same. The arbitration shall be held in such city as is agreed upon by the parties, but if they cannot agree, then such arbitration shall be held in Austin, State of Texas, United States of America. The arbitration shall be conducted simultaneously in English and in the primary language of Guarantor.  The English version of this Guarantee shall be the controlling document in the arbitration proceeding. The procedural laws of the civil district courts of the State of Texas, U.S.A. shall govern the arbitral proceeding regardless of the situs of the arbitration. The arbitral panel shall set a limited time period and establish procedures designed to reduce the cost and time for discovery, while allowing the parties an adequate opportunity, in the discretion of the arbitral panel, to discover relevant information from opposing parties about the subject matter of the dispute.  The arbitral panel shall award actual damages to the prevailing party, but may not award any special, indirect, punitive or consequential damages nor reasonable attorneys fees and arbitration costs to either party. The arbitral award shall fully and finally settle the dispute.  Recognition and enforcement of the arbitral award shall be governed by the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.  Judgment upon the award may be entered in any court in any country, or application may be made to such court for a judicial acceptance of the award and an order of enforcement, as the law of such jurisdiction may require or allow.  Each party shall bear its own costs and fees, including, but not limited to its share of any arbitration fees, unless otherwise ordered by the arbitrator(s).
BY AGREEING TO BINDING ARBITRATION, THE PARTIES IRREVOCABLY AND VOLUNTARILY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY CLAIM.  FURTHERMORE, WITHOUT INTENDING IN ANY WAY TO LIMIT THIS AGREEMENT TO ARBITRATE, TO THE EXTENT ANY CLAIM IS NOT ARBITRATED, THE PARTIES IRREVOCABLY AND VOLUNTARILY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF SUCH CLAIM.  THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES ENTERING INTO THIS GUARANTEE.
This Guarantee supersedes and terminates any prior guarantee to ERCOT by Guarantor on behalf of the QSE.

QSE: ________________________________

          [Name of QSE]

          a ______________________________
          [Type of entity/jurisdiction of organization]

Date of QSE Agreement: __________________________, 200__.

EXECUTED by GUARANTOR this ___ day of _____________, 200___:




__________________________________

Address: _____________________________
[Name of Guarantor]





  _____________________________









  _____________________________

a ________________________________

[Type of entity/jurisdiction of organization]

Telephone: ___________________________








Facsimile: ____________________________
By:  ______________________________

Email Address:  




Name:  ____________________________


Title:  _____________________________

Guarantor’s Registered Agent in Texas:







Name:  
Attest:  




__

Address:  



Name:  







  



Title:  











ACCEPTED by ERCOT this ___ day of _____________, 200___:
ELECTRIC RELIABILITY COUNCIL OF

Address:  7620 Metro Center Drive
TEXAS, INC.
  




Austin, Texas 78744







  


[For notice and payment] 
By:  








Name:  






Telephone: ___________________________

Title:  







Facsimile:  512.225.7020
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