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	Comments


When read in the context of Chapter 9, it appears that there was never any intention that interest or late fees be uplifted at all.  Section 9.4.4 does not specifically address recovery of interest or late fees while Section 9.4.6 speaks only to assessment of late fees to the defaulting invoice recipient.  The discussion of late fees in Section 9.4.6 after the provisions dealing with uplift also supports the notion that late fees are not subject to uplift.

Good policy also dictates that interest neither interest nor late fees be uplifted to LSEs.  Under the uplift provisions of the Protocols, short paid entities are assured recovery of  short-paid amounts from LSEs, imposing an undue burden on LSEs which have no ability to hedge themselves against uplift and are no more responsible for causing a default than are other market participants.  PJM recognizes these facts and requires that resources share default risk.  Drafts of MISO’s pending business rules indicate that MISO intends to adopt the same approach as PJM.  By shielding LSEs from uplift of late fees, the  current protocols reflect some, though inadequate, recognition that resources should bear at least some of the risk of a market participant’s default.  
The proposed language provided below eliminates any ambiguity that may exist by specifically stating that LSEs are not subject to interest or late fees with respect to any default. 

	Revised Proposed Protocol Language


9.4.4
Partial Payments

In the event one or more Invoice Recipient(s) owing monies did not pay in full (short payment) ERCOT will follow the procedure set forth below:

(1)
ERCOT will make every reasonable attempt to collect payment from the short-paying Invoice Recipient(s) prior to one hour preceding the close of the Bank Business Day CPT on the day that the payment by ERCOT is disbursed to the Invoice Recipient(s).

(2)
ERCOT will draw on any available security pledged to ERCOT by the QSE(s) who did not pay the amount due.

(3)
ERCOT will offset or recoup any amounts owed or to be owed from ERCOT to a short paying Invoice Recipient against amounts short paid by that Invoice Recipient, and ERCOT will apply the amount offset or recouped to cover payment shortages.

(4)
If, after taking the actions set forth in items (2) and (3), above, ERCOT still does not have sufficient funds to pay all amounts in full (total short pay amount), ERCOT will deduct ERCOT administrative fees as specified in Section 9.6, Settlement Charges, and payments for RMR Services from the amount received or collected and then reduce payments to all Invoice Recipients owed monies from ERCOT except for monies owed for RMR Services.  The reductions will be based on a pro rata basis of monies owed to each ERCOT creditor, for services other than RMR Services, in the settlement process for each Settlement Invoice to the extent necessary to clear ERCOT’s accounts to the extent possible on the payment date to ensure revenue neutrality for ERCOT.  ERCOT shall provide to all QSEs payment details on all short payments and subsequent reimbursements of short pays.  Details will include the identity of and dollar amount attributable to each short-paying QSE and dollar amounts broken down by Invoice numbers.  In addition, ERCOT shall provide the total amount due to the Market Participants prior to applying the short pay and the short pay amount on the Invoice.

(5)
One hundred eighty (180) days following a short pay occurrence, if sufficient funds continue to be unavailable for ERCOT to pay all amounts in full (excluding interest or late fees) to short paid Entities, and the short paying Entity is not in compliance with a payment plan designed to enable ERCOT to pay all amounts in full (excluding interest or late fees) to short paid Entities, the total short pay amount, less the total payments expected from a payment plan, will be collected from the QSEs representing LSEs, on a Load Ratio Share basis for the short pay period, and paid to the QSEs that were previously short paid.

(6)
Upon the entrance of a payment plan with a short pay Entity, ERCOT will post to the ERCOT website:

(a)
the short pay plan;

(b)
the schedule of quantifiable expected payments; and

(c)
the Invoice dates to which the payments will be applied.  The schedule will be updated when or if modifications are made to the payment schedule.

(7)
To the extent ERCOT is able subsequently to collect past due funds owed by a short paying Entity, ERCOT shall allocate such funds as are collected to the earliest Invoice for which that Entity remains a short payer.  ERCOT shall use its best efforts to distribute past due funds on a pro rata basis of monies owed on the next Business Day after receipt of the monies, when sufficient funds for the relevant Operating Day are available in this settlement process.

9.4.6
Late Fees

The defaulting Invoice Recipient shall pay late fees (“Late Fees”) to ERCOT on the default amount for the period from and including the date on which the payment was originally due through the date on which ERCOT receives the payment, together with any related costs incurred by ERCOT. ERCOT shall calculate Late Fees based on the ERCOT Fee Schedule. 
ERCOT shall distribute to the short-paid Entities, on a pro rata basis of monies owed to each such Entity, any Late  Fees collected from the short-paying Entity , less ERCOT’s costs. If no Entities were short paid, ERCOT will apply the Late Fees collected to the Equalization Adjustment described in Section 9.6.2, Equalization Adjustment.
557PRR-03 GMEC comments 120604
Page 3 of 4

