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MEMO

	Date:
	October 12, 2004

	To:
	Board of Directors

	From:
	Thomas F. Schrader, CEO

	Subject:

	Short Payment Issues


Issue for the ERCOT Board of Directors

	ERCOT Board of Director Meeting Date:   October 19, 2004 

Agenda Item No.:    7b 


	Issue: 
Two issues have arisen regarding short payments due to ERCOT on behalf of ERCOT market participants. One is the treatment of late payments under the Protocols and how they relate to payment plans to repay prior short payments. The other issue is regarding an entity’s failure to make the full payment due for under a bankruptcy court-approved reorganization plan. 

ERCOT Staff is providing this information to the Board regarding how ERCOT is addressing these issues under the current Protocols. 


	Background/History:

Late fees. ERCOT Systems have been calculating and accruing late payment amounts in the financial settlement process in connection with Texas Commercial Energy (TCE) short payments at a rate of Wall Street Prime Rate plus 2% (an automatic function of ERCOT systems). However, TCE has been ordered to make payments under a payment plan approved by the bankruptcy court. The court-ordered payment plan provides for payment of 3% interest on the principle amounts.
 ERCOT Staff believes that the bankruptcy court has determined the issue of interest, and this order supersedes Protocol provisions regarding late fees.
 Further, the Protocols only address how to calculate and distribute collected late fees for short payments – they do not authorize ERCOT to uplift uncollected late fees. 
Therefore, ERCOT staff believes it cannot charge TCE any interest for the time period between March 2003 and July 1, 2004 (the date on which the Plan became effective) because to do so would violate the Plan’s terms. Thereafter, ERCOT can charge TCE only 3% interest (pursuant to the Plan).

ERCOT has accrued late fees according to the Protocols against TCE (in amounts in excess of what it may recover from TCE under the Plan) and credited those amounts to the QSEs owed money to date, for approximately $1.4 million. ERCOT will cease accruing interest on TCE’s outstanding obligation and adjust account entries to correct the accrual of interest since March 2003.

Short payment under payment plan. TCE failed to make the entire payment due under the court ordered payment plan on October 1 – only a partial payment was received by ERCOT, on behalf of market participants (approximately $105,000 instead of the $549,000 due). The Protocols, Section 9.4.4. require in the event a short-paying QSE fails to comply with the requirements of a payment plan, the short paid amount must be collected from QSEs based on load ratio share. ERCOT has determined that it should only uplift the short paid amounts under the plan any given point in time – therefore, ERCOT will uplift approximately $440,000 to QSEs on a load ratio share.




� Bankruptcy Court Order


The Second Amended Joint Chapter 11 Plan of Reorganization of Texas Commercial Energy, L.L.C. (“TCE”), Case No. 03-20366-C-11 in the United States Bankruptcy Court for the Southern District of Texas Corpus Christi Division (the “Plan”) provides that TCE shall repay $14,801,102.05 to ERCOT plus interest of three percent per annum.   (See Page 24 of the Plan)  The Plan also provides: All creditors of [TCE] receiving payments or distributions pursuant to the Plan in consideration for the promises and obligations of the Debtor under the Plan, shall be deemed to have contractually, released, all rights or Claims which they had or might have had against the Debtor prior to Confirmation [of the Plan] except as provided in the confirmed Plan. (See p. 48 of the Plan)


Because the Plan, which covers all of TCE’s obligations to ERCOT during the time of TCE’s defaults, provides for three percent (3%) interest per annum and provides that all claims not awarded in the Plan are released, ERCOT believes the Plan supersedes or “trumps” the Protocols’ late fee requirement, which is the Wall Street Journal prime plus two percent.


In resolving the conflict, Section 11.L. of the Standard Form Qualified Scheduling Entity Agreement 9contained in Section 22C of the ERCOT Protocols) provides that  “In the event of a conflict between this Agreement and an…order of any Governmental Authority…, the applicable…order of any Governmental Authority…shall prevail…. (emphasis added)”


Therefore, we believe that ERCOT cannot charge any interest for the time period between March 2003 and July 1, 2004 (the date on which the Plan became effective) because to do so would violate the Plan’s terms.  Thereafter, ERCOT can charge only 3% interest (pursuant to the Plan).





� Section 11.L. of the Standard Form QSE Agreement 9 contained in Section 22C of the ERCOT Protocols provides that “[I]n the even of a conflict between this Agreement and an . . . order of any Governmental Authority . . . the applicable order of any Governmental Authority shall prevail.
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