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	Comments


Direct Energy, CPL and WTU submit the following suggested revisions to PRR 509.  The primary purpose of these suggested revisions is to conform to PUCT rule 25.251 et seq., which state in part:
Any affected entity may complain to the commission in writing, setting forth any conduct that is in violation or claimed violation of any law that the commission has jurisdiction to administer, of any order or rule of the commission, or of any protocol or procedure adopted by ERCOT pursuant to any law that the commission has jurisdiction to administer {25.251(b)}
An entity must use Section 20 of the ERCOT Protocols (Alternative Dispute Resolution Procedures, or ADR), or Section 21 of the Protocols (Process for Protocol Revision), or other Applicable ERCOT Procedures, before presenting a complaint to the commission {25.251(c)}
The PRR, as written, would restrict ADR when resettlement is involved to QSE participants only.  Since the PUCT rules provide that ADR is a prerequisite to a complaint at the commission, the proposed language would preclude such a remedy to entities that are not QSEs.  The PUCT rules clearly state that “any entity” may complain.

Further, this PRR would preclude market participants from requesting ADR with a party other than ERCOT.  This change could eliminate any avenue for a market participant to complain to the PUCT about the failure of another market participant to comply with the Protocols. 

Additionally, PURA 36.151(d) states:
(d) An independent organization certified by the commission for a power region shall establish and enforce procedures, consistent with this title and the commission's rules, relating to the reliability of the regional electrical network and accounting for the production and delivery of electricity among generators and all other market participants.  The procedures shall be subject to commission oversight and review.

This establishes a duty upon ERCOT to be involved not only in matters that involve settlement (accounting) but also in matters of reliability and delivery.  When two or more market participants have a dispute that involves these other subjects, ERCOT should not simply refuse to be involved.  As the central registration agent and the entity with primary responsibility for maintaining and administering the Protocols, ERCOT is obliged to provide a forum for participants to address complaints between themselves in an informal setting.  ERCOT’s involvement may be particularly relevant given that proper completion of many of ERCOT’s functions is dependant on the understanding and compliance of the Protocols by individual Market Participants.  ERCOT functions are much more broad than that of a mere settlement agent and the ADR process should apply equally to all facets of its operation.

	Revised Proposed Protocol Language


20 Alternative Dispute Resolution Procedure

20.1 Applicability and Initiation of ADR
(1) Except as provided in this Section 20.1, Applicability, this Alternative Dispute Resolution (ADR) Procedure shall apply to all disputes between ERCOT and one or more Market Participants or between two or more Market Participants relating to the application, implementation, and interpretation of, or compliance with, these Protocols and related Agreements.  The submission of a covered dispute to these ADR Procedures is a condition precedent to any right of any legal action on the dispute.  This ADR Procedure is of general applicability.  
(2) When the Agreement or Section of these Protocols sets forth a specific dispute resolution procedure (“prior dispute process”), the provisions of this Section shall apply only if the dispute remains unresolved after those specific dispute resolution procedures have been exhausted.
(3) As a prerequisite to employing these ADR procedures, if the requested outcome of the ADR process may involve ERCOT’s correction of settlement data and resettlement pursuant to Section 9, Settlement and Billing,  a Market Participant must, before requesting ADR, file a timely settlement and billing dispute pursuant to Section 9.5, Settlement and Billing Dispute Process.  If the Market Participant does not timely file such a settlement and billing dispute, any complaint or error regarding the Settlement Statement of which the Market Participant complains will be deemed waived by the Market Participant and ERCOT shall reject the ADR request without further participation in the ADR Procedure.  .
(4) Any dispute for which the sole remedy requires a change to the Protocols or related Agreements is not subject to this ADR Procedure.  The forum for such disputes is the appropriate change or amendment procedure(s) found in Section 21, Process for Protocols Revision.
(5) Nothing in this ADR Procedure is intended to limit or restrict:

(a) The rights of any party to file a complaint with the PUCT or any other Governmental Authority, with respect to matters other than those specified in this Section;

(b) The right of ERCOT or any Market Participant to seek changes in rates or terms and conditions of services, or guidelines, criteria, Protocols, standards, policies, or procedures of ERCOT; and
(c) The right of a Market Participant or ERCOT to file a petition seeking direct relief from the PUCT or any other Governmental Authority without first utilizing this ADR Procedure where an action by ERCOT or a Market Participant might inhibit the ability of the affected party to provide continuous and adequate electric service.

(6) Arbitration Procedures, defined in subsection 20.4, Arbitration Procedures, shall not apply to any claim that includes, as a part of the claim, a claim for punitive damages.  Any claim that includes a claim for punitive damages may be pursued in the appropriate forum without regard for Arbitration Procedures.

(7) Except for the provisions of this Section 20.1, Applicability, the ADR Procedure may be modified by mutual agreement of the disputing parties.

(8) Parties shall exercise good faith efforts to timely resolve disputes under this Section.
(9) Nothing here is intended to supersede any dispute resolution process mandated by applicable law or regulation.

(10) Unless the parties to the dispute agree otherwise or unless an applicable tariff or law provides otherwise, the ADR Procedure does not apply to disputes between two or more Market Participants who are either: (i) parties to a bilateral agreement that relates to the subject matter of the dispute; or are (ii) governed by tariffs that relate to the subject matter of the dispute.

20.1.1 Initiation of Dispute Resolution Process with ERCOT

A Market Participant wishing to invoke the dispute resolution process with ERCOT shall do so by providing a written document to ERCOT’s Legal Department, addressed to ERCOT’s General Counsel, setting forth the following information:

(1) The name of the disputing organization;

(2) A contact person;

(3) Contact information; and

(4) A detailed explanation of the reason for the dispute which must, at a minimum, identify which Protocol Section(s) the Market Participant alleges that ERCOT has misapplied or misinterpreted or with which ERCOT has failed to comply or implement.

In addition to the foregoing, for ADR proceedings with ERCOT involving settlement disputes filed pursuant to Section 9.5, Settlement and Billing Dispute Process, or for which the Market Participant seeks a monetary resolution, the Market Participant shall include these additional items:

(1) The Operating Day(s) involved in the dispute;

(2) The market service type;

(3) The interval(s) involved in the dispute;

(4) The amount in dispute (i.e. the additional compensation requested by the Market Participant); and

(5) The settlement dispute number.

20.1.2 Deadline for Initiating Dispute Resolution Process

(1) For any ADR Procedure invoked in connection with a settlement and billing dispute previously submitted pursuant to Section 9.5, Settlement and Billing Disputes, the disputing Market Participant must provide Notice to ERCOT’s Legal Department (as set forth in Section 20.1.1, Initiation of Dispute Resolution Process) within forty-five(45) days of the date on which ERCOT denied the Market Participant’s settlement and billing dispute.

(2) For any ADR Procedure invoked in connection with any other matter, the disputing Market Participant must provide Notice to ERCOT’s Legal Department (as set forth in Section 20.1.1, Initiation of Dispute Resolution Process) within forty five (45) days of when the Market Participant knew or should have known  of the event which gave rise to the request for Alternative Dispute Resolution.
20.2 Informal Dispute Resolution

Any dispute subject to ADR as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute.  The senior dispute representative shall be an individual with authority to resolve the dispute and administer the resolution (through delegation or otherwise).  Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable.  If the senior dispute representatives cannot resolve the dispute by mutual agreement within sixty (60) days of the date on which they take part in a meeting pursuant to this section, the dispute shall be either: (1) referred to mediation on the request of any party; or (2) referred to arbitration on agreement of all parties, in accordance with the procedures set forth below in Section 20.3, Mediation Procedures.  If the parties, by written agreement, waive the mediation and arbitration procedures, the time periods set forth in the applicable PUCT regulations (currently §22.251(d)) shall apply to any appeal of the ADR outcome to the PUCT.
20.3 Deadlines 

20.3.1 Requests for Data

If, as part of the ADR Procedure, ERCOT requests documents or data from the Market Participant that filed the ADR request, that Market Participant must provide the requested documents or data to ERCOT within fifteen (15) days of the request or provide an explanation of why it cannot do so and provide a reasonable date on which the data will be produced.  ERCOT will protect any and all confidential and proprietary information provided to it as part of the ADR Procedure from public disclosure.
If, as part of the ADR Procedure, the Market Participant that filed the ADR requests documents or data from ERCOT, ERCOT must provide the requested documents or data within fifteen (15) days of the request or provide an explanation of why it cannot do so and provide a reasonable date on which the data will be produced.

20.3.2 Failure to Pursue ADR Procedure

If the Market Participant that requested the ADR fails to diligently pursue its claim, ERCOT shall send a Notification to the Market Participant setting forth a deadline within which the Market Participant must act preserve its rights.  The deadline shall be no less than fifteen (15) days from the date ERCOT sends the Notification.  If the Market Participant fails to timely respond to two (2) such Notifications by ERCOT, the Market Participant will be deemed to have waived its rights and the ADR shall be deemed closed.  An affirmative statement in writing that the Market Participant intends to pursue the ADR shall be sufficient to preserve the Market Participant’s rights.
20.4 Settlement of Disputes 

In the event ERCOT determines there has been an error or mistake in ERCOT’s processes, procedures or systems that results in overpayments or underpayments to one or more Market Participant, and with the approval of the ERCOT Board of Directors, ERCOT’s Chief Executive Officer may negotiate a resolution to a dispute arising from such error in a manner that deviates from the normal application of the Protocols in order to settle the dispute under this ADR Procedure.

20.5 Settlement of Approved ADR Claims

20.5.1 Approved ADR Settlement Timeline

Upon resolution of an ADR claim made pursuant to this ADR Procedure, including any required approval by the Unaffiliated Directors:

(i) ERCOT and the Market Participant will enter into a written dispute resolution agreement disposing of the Market Participant’s claim;
(ii) ERCOT will issue an adjustment to the Market Participant for the claim in accordance with the dispute resolution agreement on the Market Participant’s next Settlement Invoice occurring at least seven (7) Business Days after final resolution of the claim; and

(iii) ERCOT will issue a market notice indicating the adjustment amount, the day the amount will be posted and the Settlement Statement to which the adjustment will be posted; provided, however, that ERCOT may issue a Resettlement Statement for the affected Operating Day if ERCOT determines Resettlement is necessary; ERCOT may adjust applicable timelines accordingly.

20.5.2 Payment for Approved ADR Claim

Unless Resettlement is required, the adjustment will be a single line item adjustment indicating the market service in dispute and an identifier in the charge type name indicating that the adjustment is an ADR settlement.  ERCOT will provide a detailed breakdown of the single line item adjustment to the Market Participant(s) to whom the adjustment is made.

20.5.3 Charges for Approved ADR Claim

The charges assigned to Market Participants to pay for an approved ADR claim will be settled on the same Settlement Statement as set forth in Section 20.8.1, Approved ADR Settlement Timeline.  ERCOT will assign the costs for the approved ADR claim according to the appropriate allocation for the market service in dispute as outlined in Sections 6.9, Settlement for ERCOT-Provided Ancillary Services, 7.4, Congestion Management for Local Congestion and other Protocol Sections as appropriate.  Charges necessary for other dispute resolution types will be made in keeping with the directives of the Protocols.  A line item allocation in the Settlement Invoice will indicate the basis of the dispute resolution adjustment and an identifier in the charge type name indicating that the adjustment is an ADR settlement.  ERCOT will provide a detailed breakdown of the single line item adjustment to the Market Participant receiving the adjustment.
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