
DRAFT Standard Form Agreement 


This Agreement (“Agreement”), effective as of the Effective Date, is entered into by and between [insert Market Participant’s name], a [insert state] corporation having an office at [insert Market Participant’s address] (“Market Participant” and Electric Reliability Council of Texas, Inc., a Texas non-profit corporation having an office at 7200 N. Mopac Expwy #250, Austin, TX 78731-2563 (“ERCOT”).

Recitals

WHEREAS, [insert appropriate recitals (purpose, etc.)];

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, ERCOT and Market Participant  (the “Parties”) hereby agree as follows:

Section 1.  Definitions 

A. Unless herein defined, all definitions and rules of construction found in the ERCOT Protocols shall be incorporated by reference into this Agreement. 

B. Definitions specific to this Agreement:

(1) "Affiliate" shall have the meaning assigned in PURA § 11.003.

(2) “Bankrupt” shall mean with respect to a Party, when such Party (i) files a petition or otherwise commences a proceeding under any bankruptcy, insolvency,
(3) Reorganization or similar law, or has any such petition filed or commenced against it, (ii) makes an assignment or any general arrangement for the benefit of creditors, (iii) commences, or has commenced against it, a proceeding under any bankruptcy, insolvency, reorganization, or similar law, or files or has filed against it a petition in bankruptcy, (iv) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay its debts as they fall due.

(4) "Business Hours" shall mean 8:00a.m. to 5:00p.m. on Business Days.

(5) “ERCOT Protocols” shall mean the document adopted by ERCOT and amended from time to time that contains the scheduling, operating, planning, reliability, and settlement policies, rules, guidelines, and procedures of ERCOT.  For the purposes of determining responsibilities at a given point in time, the ERCOT Protocols in effect at the time of the performance or non-performance of an action shall govern with respect to that action.  The ERCOT Protocols in effect at a particular time shall be the version adopted in accordance with the change procedure(s) described in the ERCOT Protocols.

(6) "Financing Persons" shall mean the lenders, security holders, investors, partners, multilateral institutions, and others providing financing or refinancing for the development, construction, ownership, operation and/or maintenance of a power generation facility or any portion thereof, or any trustee or agent acting on behalf of any of the foregoing.  [Note from Brian Blackman: This definition is applicable to a PGC, I think, but not QSE, REP, TDSP, or the ISO.]

(7) "Force Majeure Event" shall mean any event beyond the reasonable control of, and that occurs without the fault or negligence of, the Party whose performance is prevented by the occurrence of such event.  Examples of such a Force Majeure Event may include, but are not limited, to: an act of God, labor disturbance, act of the public enemy, war, insurrection, riot, fire, storm or flood, explosion, breakage or accident to machinery or equipment, or a curtailment, order, regulation or restriction imposed by governmental, military, or lawfully established civilian authorities.

(8) "Governmental Authority" shall mean any federal, state, local or municipal body having jurisdiction over a Party. 

(9) "Interest Rate"

(10) "Prior Agreement" shall mean any previous agreement between the Market Participant, its Affiliate(s) or its predecessor(s) in interest and ERCOT regarding performance under the ERCOT Protocols.

Section 2. Term and Termination
A. Effective Date.  This Agreement is made effective this ____ day of _____________, _______ ("Effective Date").

B. Term.  The Initial Term of this Agreement shall commence on the Effective Date and continue until _______  of the year in which the Agreement was signed.  After the Initial Term, this Agreement shall automatically renew for __________[how long?] terms unless the Standard Form of the Agreement has been modified as described herein.  If the Standard Form of the Agreement has been modified, this Agreement will terminate at the end of the term in which such modification occurred.  This Agreement may also be terminated during the Initial Term or thereafter in accordance with provisions hereinafter described.

C. Termination by Market Participant. Subject to the survival of obligations as provided in this Agreement, this Agreement may be terminated by the Market Participant for any reason upon thirty days written notice to ERCOT.

D. Automatic Termination.  Unless assigned according to this section, this Agreement shall automatically terminate upon the failure of ERCOT to be certified by the PUCT as the Independent Organization under PURA Section 39.151.  However, in such an event, ERCOT shall have the right to assign this Agreement to the new Independent Organization.

E. Effect of Termination and Survival of Terms.  In the event this Agreement is terminated by a Party pursuant to the terms hereof, the rights and obligations of the Parties hereunder shall terminate, except that the rights and obligations of the Parties under Sections ____ shall survive, and all other rights and obligations of the Parties that by their nature or by implication are intended to survive termination shall survive termination of this Agreement.

Section 3. Representations, Warranties, and Covenants

A. Market Participant represents, warrants and covenants that: 

(1) Market Participant is duly organized, validly existing and in good standing under the laws of ____________________, and is authorized to do business in Texas;

(2) Market Participant has the full power and authority to enter into this Agreement, to satisfy all of Market Participant’s obligations, representations, warranties and covenants under this Agreement;

(3) Market Participant’s execution, delivery and performance of this Agreement does not and shall not materially conflict with Market Participant’s past, present and future agreements (and obligations, representations, warranties and covenants), oral or written, with any non-party;

(4) The execution, delivery and performance of this Agreement by Market Participant have been duly authorized by all requisite action of its governing body;

(5) Within the [24 months] preceding the Effective Date, ERCOT has not terminated for Default any Prior Agreement with the Market Participant, any company of which Market Participant is a successor in interest or any Affiliates of Market Participant.  If ERCOT has terminated such an agreement, the Market Participant has provided the requisite higher security described in  _____________; 

(6) The entering into and performance by Market Participant of this Agreement will not breach or violate any provision of the Market Participant's organizational charter or bylaws, if any, or any provision of any indenture, mortgage, lien, lease, agreement, order, judgment, or decree to which Market Participant is a party or by which its assets or properties are bound;

(7) Market Participant has obtained, or will obtain prior to beginning performance under this Agreement, all licenses, registrations, certifications, permits and other authorizations and has taken, or will take prior to beginning performance under this Agreement, all actions required by applicable laws or governmental regulations in connection with performance under this Agreement;

(8) Market Participant is not in default with respect to any order affecting performance of this Agreement of any court, governmental authority or arbitration board or tribunal to which Market Participant is a party or is subject; 

(9) Market Participant is not in violation of any laws, ordinances, or governmental rules or regulations affecting performance of this Agreement and to which it is subject; and

(10) Market Participant is not Bankrupt, does not contemplate becoming Bankrupt nor, to its knowledge, will become bankrupt.

(11) Market Participant acknowledges and affirms that the foregoing representations, warranties, and covenants are continuing in nature throughout the term of the Agreement.

B. ERCOT represents, warrants and covenants that:


 ERCOT is the Independent Organization certified under PURA Section 39.151 for the ERCOT Power Region.

Section 4.  Market Participant Obligations

A. Except to the extent that Market Participant is instructed otherwise by the ERCOT ISO, Market Participant shall comply with all ERCOT Protocols [and other ERCOT documents, if they exist as separate documents in the future] as they pertain to operation as a
____.

B. Market Participant shall not take any action, without written notice to ERCOT and reasonable time for ERCOT to respond, that would cause another Market Participant within the ERCOT region that is not a “public utility” under the Federal Power Act or ERCOT itself to become a "public utility" under the Federal Power Act or become subject to any plenary jurisdiction of Federal Energy Regulatory Commission.

Section 5. Market Participant Financial Requirements


[This may not be needed if covered in the Protocols]

Section 6. Payment 
(This section should not be necessary if the Protocols has a “default” settlement procedure if specific settlement procedures fail to cover all services rendered via the ISO) 

A. For the transfer of any funds under this Agreement, the following shall apply:


(1) Market Participant appoints ERCOT to at as its agent with respect to any funds transferred under this agreement and authorizes ERCOT to exercise such powers and perform such duties as described in this Agreement or the ERCOT Protocols, together with such powers or duties as are reasonably incidental thereto.


(2) ERCOT shall not have any duties, responsibilities to, or fiduciary relationship with Market Participant and no implied covenants, functions, responsibilities, duties, obligations or liabilities shall be read into this Agreement except as expressly set forth herein or in the ERCOT Protocols.


(3) ERCOT's obligation to make a payment to Market Participant is specifically conditioned on ERCOT's receipt of funds from which the payment is to be made.

B. If the ERCOT Protocols do not specify payment procedures for a payment to be made with respect to this Agreement, the following provisions shall apply to such payment:

(1) The accounting and billing period for payments to be made with respect to this Agreement shall be one (1) calendar month.  If any financial transactions have occurred, each of the Parties, if such Party is due amounts from the other Party, shall submit to the other, as promptly as possible after the first Business Day of each month, a statement for [describe activities] and the respective amount(s) due for the preceding calendar month.

(2) Payments for amounts billed shall be due ten (10) days from the date of postmark or facsimile transmission.  If the due date falls on a non-Business Day, then the payment shall be due on the next following Business Day.  Amounts not paid on or before the due date shall be payable with interest at the Interest Rate accrued from the due date.

(3) If Parties are each required to pay an amount to each other in the same calendar month, then the Party owing the greater amount (the “Payor”) shall apply the amount (the “Balance”) owed by the other Party (the “Payee”) toward payment of the amounts owed by the Payor to the Payee for such calendar month.  Both Parties must agree upon amounts due.  The remainder of the mutually agreed to amount owed by the Payor to the Payee (after deduction of the Balance) shall be paid in accordance with this Agreement.

(4) All payments shall be made by electronic funds transfer (EFT) through [settlement mechanism, such as the Automated ClearingHouse or Federal Reserve System wire transfer].  The Parties shall use all reasonable efforts to keep confidential and prevent disclosure of any banking information provided by each Party to any person who is not an authorized representative of either Party for the purpose of completing EFT transactions under this Agreement.  The Parties agree that all EFT payments will be governed by the Operating Rules of the National Automated ClearingHouse Association, as such rules may be revised or amended from time to time.  Each Party agrees to pay its respective costs of transmission or receipt of EFT payments.  An EFT payment shall be (i) considered timely if the payment is completed on the payment due date and (ii) deemed completed when the receiving Party’s depository institution receives or has control of the payment.  Each Party will give notice in writing to the other Party of any changes in depository institutions or other payment instructions.

(5) Market Participant must pay all amounts due, when due, under any ERCOT statement regardless of whether or not Market Participant disputes any portion of the amounts due.  

(6) All invoices and billings shall be conclusively presumed final and accurate unless objected to in writing, with adequate explanation and/or documentation, within ___ years after the date of the statement.

Section 7. ERCOT ISO Obligations

A. Except to the extent necessary to preserve or restore reliability, ERCOT shall comply with all ERCOT Protocols.

Section 8. Default


A. Event of Default. 


(1) The occurrence and continuation of any of the following events shall constitute an event of default (a "Default") with respect to Market Participant: 

(a) Any failure by Market Participant to make any payment or payments required to be made under this Agreement if such payment is not made within ____ days after delivery by ERCOT of written notice of such failure by the Market Participant or if such failure, regardless of whether such failure is corrected within the allotted time after notice of the failure, occurs more than ___ times within a ___________[Monitor Protocol development and address payments that might occur outside of the Protocols];

(b) Any material breach by the Market Participant of any of its representations warranties or covenants contained herein, which breach continues unremedied for a period of 14 calendar days after delivery by ERCOT of written notice identifying such breach by the Market Participant or if such breach, regardless of whether such breach is corrected within the allotted time after notice of the breach,  occurs more than ___ times within a ___________.; and

(c)  The failure of the Market Participant to provide the security required by [Section ​__ or Protocols - Monitor Protocol development for more detail]; and 

(d) Except for Defaults already specified, the failure of the Market Participant to comply with the ERCOT Protocols or any other obligation under this Agreement if such failure is not corrected within 14 calendar days after delivery by ERCOT of written notice of such failure by the Market Participant or if such failure, regardless of whether such failure is corrected within the allotted time after notice of the failure,  occurs more than ___ times within a _____

______. [Monitor Protocols - this may be covered.  Different levels of violation may be appropriate]

(e) Market Participant becomes Bankrupt, except for the filing of a petition in involuntary bankruptcy, or similar involuntary proceedings, that is dismissed within ____ days thereafter.  (Security requirements may make this provision unnecessary?)

(2) The occurrence and continuation of a material breach of this Agreement by ERCOT, if such breach is not corrected within 14 calendar days after delivery by Market Participant of written notice of such breach by ERCOT, shall constitute a Default with respect to ERCOT.  If, due to a Force Majeure Event, ERCOT is in breach with respect to any obligation hereunder such breach shall not result in a Default by ERCOT.
(3) For any breach other than the payment of money, if the breach cannot reasonably be cured within 14 calendar days, and if the breaching Party begins work or other efforts to cure the breach within 14 calendar days after receipt of the notice and then prosecutes the curative work or efforts with reasonable diligence until the curative work or efforts are completed, then the breach does not result in a Default.

B. Remedies for Default

(1) If, due to a Force Majeure Event, Market Participant is in Default with respect to any obligation hereunder, other than the obligation to remit funds or provide Financial Security when due, such event shall not be grounds for termination of this Agreement provided that Market Participant shall take reasonable steps, consistent with Good Utility Practices, to remedy such Default.  If Market Participant is unable to fulfill any obligation hereunder other than an obligation to remit funds or provide Financial Security when due by reason of a Force Majeure Event, it shall give notice and the full particulars of such Force Majeure Event to ERCOT in writing or by telephone (if followed by written notice) as soon as reasonably practicable after Market Participant becomes aware of the event. Market Participant shall also provide such notice, as soon as reasonably practicable, when the Force Majeure Event ends.


(2) ERCOT's Remedies for Default.  If the ERCOT Protocols do not specify a remedy for a particular Default, in the event of a Default by the Market Participant, ERCOT may, at its option, upon written notice to the Market Participant, immediately terminate this Agreement, termination to be effective upon the date of delivery of notice or utilize the applicable dispute resolution procedures set forth in the ERCOT Protocols.  These remedies are in addition to, and not exclusive of, other remedies that the ERCOT ISO has under this Agreement, at law, or in equity. 


(3) Market Participant's Remedies for Default.  In the event of a Default by ERCOT, the Market Participant's sole remedy shall be utilization of applicable dispute resolution procedures set forth in the ERCOT Protocols   A Default by ERCOT shall not relieve Market Participant of payment obligations under this Agreement.

C. Duty to Mitigate.  Except as expressly provided herein, each Party agrees that it has a duty to mitigate damages and that it will use commercially reasonable efforts to minimize any damages it may incur as a result of the other Party's performance or non-performance of this Agreement; provided that a Party shall not have a duty to mitigate damages to the extent that it would incur additional costs and expenses which the other Party is not obligated to reimburse hereunder.  

Section 9.  Limitation of Liability 

Neither Party is liable to the other for any special, indirect, or consequential damages or injury that may occur, in whole or in part, as a result of A DEFAULT UNDER THIS AGREEMENT, a tort, or any other cause, whether or not a Party had knowledge of the circumstances that resulted in the special, indirect, or consequential damages, or could have foreseen that such damages would occur.  

EXCEPT FOr ERCOT's GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, Market Participant waives all rights to, AND SHALL NOT HOLD ERCOT LIABLE FOR, any and all claims, suits, assessments, demands, LOSSES, LIABILITIES, damages, costs (including court costs), attorneys’ fees, expenses, or interest payments incurred by Market Participant THAT ARISE OUT OF ERCOT'S PERFORMANCE OR FAILURE TO PERFORM WITH RESPECT TO THIS AGREEMENT. MARKET PARTICIPANT MAY LOOK ONLY TO THE INSURANCE POLICY(S) MAINTAINED BY ERCOT FOR THE ENFORCEMENT OF ANY CLAIM AND MAY NOT LOOK TO ANY OTHER ASSETS OF ERCOT .
EXCEPT FOr Market Participant’s GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, Ercot waives all rights to, AND SHALL NOT HOLD Market Participant LIABLE FOR, any and all claims, suits, assessments, demands, LOSSES, LIABILITIES, damages, costs (including court costs), attorneys’ fees, expenses, or interest payments incurred by ercot which arise OUT OF Market Participant’s PERFORMANCE OR FAILURE TO PERFORM WITH RESPECT TO THIS AGREEMENT. (ERCOT’s Counsel to investigate potential ERCOT liabilities if this clause left in.)
Section 10. Indemnification

A.  TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, MARKET PARTICIPANT SHALL AND DOES AGREE TO INDEMNIFY, PROTECT, DEFEND AND HOLD HARMLESS ERCOT AND ITS OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS (COLLECTIVELY, “INDEMNIFIED PARTIES”) FOR, FROM AND AGAINST ALL LIABILITIES, CLAIMS, DAMAGES, LOSSES, LIENS, OBLIGATIONS, PAYMENTS, CAUSES OF ACTION, SUITS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS, ATTORNEYS’ FEES AND COSTS OF INVESTIGATION) OF ANY NATURE, KIND OR DESCRIPTION (INCLUDING, WITHOUT LIMITATION, DEATH, PERSONAL INJURY, OR BODILY INJURY) OF ANY PERSON OR MARKET PARTICIPANT, DIRECTLY OR INDIRECTLY ARISING OUT OF, CAUSED BY, OR RESULTING FROM PERFORMANCE UNDER THIS AGREEMENT (COLLECTIVELY, "LIABILITIES"), EXCEPT TO THE EXTENT CAUSED BY THE NEGLIGENCE OR WILLFULL MISCONDUCT OF ERCOT. 

C.  The rights and obligations of the Market Participant and Indemnified Parties under this Section 10 shall survive any termination or expiration hereof.
Section 11.  Insurance Requirements 

Market Participant shall, at its own expense, maintain in force throughout the period of this Agreement, and until (tied to settlement) months following the termination of this Agreement, the following minimum insurance coverage’s, with insurers authorized to do business in Texas:

A. Employers Liability and Worker’s Compensation Insurance providing statutory benefits in accordance with the laws and regulations of the State of Texas.  The minimum limits for the Employer’s Liability insurance shall be One Million Dollars ($1,000,000) each accident bodily injury by accident, One Million Dollars ($1,000,000) each employee bodily injury by disease, and One Million Dollars ($1,000,000) policy limit bodily injury by disease.

B. Commercial General Liability Insurance including premises and operations, personal injury, broad form property damage, broad form blanket contractual liability coverage (including coverage for the contractual indemnification) products and completed operations coverage, coverage for explosion, collapse and underground hazards, independent contractors coverage, coverage for pollution to the extent normally available and punitive damages to the extent normally available and a cross liability endorsement, with minimum limits of One Million Dollars ($1,000,000) per occurrence/One Million Dollars ($1,000,000) aggregate combined single limit for personal injury, bodily injury, including death and property damage.

C. Comprehensive Automobile Liability Insurance for coverage of owned, non-owned and hired vehicles, trailers or semi-trailers designed for travel on public roads, with a minimum combined single limit of One Million Dollars ($1,000,000) per occurrence for bodily injury, including death, and property damage.

D. Excess Public Liability Insurance over and above the Employer’s Liability, Commercial General Liability and Comprehensive Automobile Liability Insurance coverage, with a minimum combined single limit of Twenty Million Dollars ($20,000,000) per occurrence/Twenty Million Dollars ($20,000,000) aggregate.

E.  The Commercial General Liability Insurance, Comprehensive Automobile Liability Insurance and Excess Public Liability Insurance policies shall contain provisions that specify that the policies are primary and shall apply to such extent without consideration for other policies separately carried.

F. The requirements contained herein as to the types and limits of all insurance to be maintained by Market Participant are not intended to and shall not in any manner, limit or qualify the liabilities and obligations assumed by the Parties under this Agreement.

G. Within ten (10) days following execution of this Agreement, and as soon as practicable after the end of each fiscal year or at the renewal of the insurance policy and in any event within ninety (90) days thereafter, Market Participant shall provide certification of all insurance required in this Agreement, executed by each insurer or by an authorized representative of each insurer.

H. Notwithstanding the foregoing, each Party may self-insure to the extent it maintains a self-insurance program; provided that, such Party’s senior secured debt is rated at investment grade, or better, by Standard & Poor’s.  For any period of time that a Party’s senior secured debt is unrated by Standard & Poor’s or is rated at less than investment grade by Standard & Poor’s, such Party shall comply with the insurance requirements applicable to it under this Section.  In the event that a Party is permitted to self-insure pursuant to this Section, it shall not be required to comply with the insurance requirements applicable to it under this Section.  

Section 12. Confidentiality

Unless another procedure in the ERCOT Protocols specifies actions to be taken regarding particular confidential information, the following provisions shall apply: Any information that a Party claims is competitively sensitive, commercial or financial information under this Agreement (“Confidential Information”) shall not be disclosed by the other Party to any person not employed or retained by the other Party, except to the extent disclosure is (i) required by law; (ii) reasonably deemed by the disclosing Party to be required to be disclosed in connection with a dispute between or among the Parties, or the defense of litigation or dispute or (iii) necessary to fulfill its obligations under this Agreement.  A Party asserting confidentiality shall conspicuously label Confidential Information as "Confidential" before delivering such information to the other Party.  Prior to any disclosures of the other Party’s Confidential Information under this subsection, or if any third party or Governmental Authority makes any request or demand for any of the information described in this subsection, the disclosing Party agrees to promptly notify the other Party in writing and agrees to assert confidentiality and cooperate with the other Party in seeking to protect the Confidential Information from public disclosure by confidentiality agreement, protective order or other reasonable measures.  This provision shall not apply to any information that was or is hereafter in the public domain (except as a result of a breach of this provision). [Still need language regarding information to be given to the PUCT.]

Section 13. Dispute Resolution
A. In the event of a dispute, Parties to this Agreement agree to use applicable dispute resolution described in the ERCOT Protocols.  

B. In the event of a dispute, each Party shall bear its own costs and fees, including, but not limited to attorneys' fees, its share of any arbitration fees and court costs.  

Section 14. Miscellaneous 

A. Choice of Law and Venue. Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into and performable solely in Texas and shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws.  Parties consent to the exclusive jurisdiction of Texas and agree that all suits must be brought in a state or federal court located within Travis County, Texas and waive any defense of forum non-conveniens, except Tex. Civ. Prac. & Rem. Code §15.002(b).

B. Assignment.  Either Party shall have the right to assign this Agreement, without the consent of the other Party, for collateral security purposes to aid in providing financing for itself, provided that the assigning Party will require any secured party, trustee or mortgagee to notify the other Party of any such assignment.  Any financing arrangement entered into by Market Participant pursuant to this Section will provide that prior to or upon the exercise of the secured party’s, trustee’s or mortgagee’s assignment rights pursuant to said arrangement, the secured creditor, the trustee or mortgagee will notify the ERCOT of the date and particulars of any such exercise of assignment right(s).  Any attempted assignment that violates this Section is void and ineffective.  Any assignment under this Agreement shall not relieve Market Participant of its obligations, nor shall Market Participant’s obligations be enlarged, in whole or in part, by reason thereof.  Market Participant may not otherwise assign this Agreement without the written consent of ERCOT, such consent not to be unreasonably withheld. 

C. Notice.  All statements, reports and notices provided for in this Agreement shall be in writing, and shall be deemed delivered (a) three days after being deposited in the U.S. mail, first class postage prepaid and addressed to a Party at the address set forth below, (b) on the date sent by facsimile during Business Hours (or on the next Business Day if not sent during Business Hours) to the facsimile number set forth below, or (c) on the date of receipt if sent in a manner requiring a signed receipt, such as courier delivery, Federal Express delivery, or registered (or certified) mail, return receipt requested. Either Party may change such Party’s address or facsimile number for such statements, reports, or notices by delivering to the other Party a written notice referring specifically to this Agreement.  Messages regarding operational issues may be delivered by email.

If to ERCOT:

(a) Regarding operational issues:



Electric Reliability Council of Texas, Inc.

2705 West Lake Drive

Taylor, Texas 76574-2136

Fax (512) 248-3090

Attention:  _________

(b) Regarding contract and other legal issues:

Electric Reliability Council of Texas, Inc.

If to Market Participant:

(a) Regarding operational issues:

(b) Regarding contract and other legal issues:

[insert information]

D. No Third Party Beneficiary.  Except with respect to the rights of the Financing Persons in Sections ____ (a) nothing in this Agreement nor any action taken hereunder shall be construed to create any duty, liability or standard of care to any third party, (b) no third party shall have any rights or interest, direct or indirect, in this Agreement or the services to be provided hereunder and (c) this Agreement is intended solely for the benefit of the Parties, and the Parties expressly disclaim any intent to create any rights in any third party as a third-party beneficiary to this Agreement or the services to be provided hereunder.  Nothing in this Agreement shall create a contractual relationship between one Party and the customers of the other Party, nor shall it create a duty of any kind to such customers.

E. No Waiver. Parties shall not be required to give notice to enforce strict adherence to all provisions of this Agreement.  No breach or provision of this Agreement shall be deemed waived, modified or excused by a Party, unless such waiver, modification or excuse is in writing and signed by an authorized officer of the other Party.  The failure by or delay of either Party in enforcing or exercising any of its rights under this Agreement shall (a) not be deemed a waiver, modification or excuse of such right or of any breach of the same or different provision of this Agreement, and (b) not prevent a subsequent enforcement or exercise of such right.  ERCOT shall be entitled to fully enforce Market Participant’s covenants and promises contained herein, notwithstanding the existence of any claim or cause of action by Market Participant against ERCOT under this Agreement or otherwise.

F. Headings.  Titles and headings of paragraphs and sections within this Agreement are provided merely for convenience and shall not be used or relied upon in construing this Agreement or the parties’ intentions with respect thereto.

G. Severability. The Parties intend all provisions of this Agreement to be enforced to the fullest extent permitted by law.  If any provision of this Agreement is found to be invalid or unenforceable, that provision is severed from the remainder of the Agreement and replaced by a provision containing terms as nearly like the invalid or unenforceable provision as possible while remaining valid and enforceable and maintaining the same economic benefits for both Parties; and the Agreement, as so modified, continues in full force and effect. If the application of any provision of this Agreement to any person or circumstance is found to be invalid or unenforceable, then that provision remains valid and enforceable as applied to other persons and circumstances.  [Issue: option to terminate by either party if this happens?]

H. Entire Agreement.  Any Exhibits attached to this Agreement are incorporated into this Agreement by reference and made a part of this Agreement as if repeated verbatim in this Agreement.  It shall be the sole responsibility of the Market Participant to determine which portions of the ERCOT Protocols are applicable to itself.  This Agreement represents the Parties' final and mutual understanding with respect to its subject matter.  It replaces and supersedes any prior agreements or understandings, whether written or oral, including without limitation the Prior Agreements.  No representations, inducements, promises, or agreements, oral or otherwise, have been relied upon or made by any Party, or anyone on behalf of a Party, that are not fully expressed in this Agreement. An agreement, statement, or promise not contained in this Agreement is not valid or binding.   

I.  Amendment. This Agreement is a Standard Form Agreement provided as an exhibit to the ERCOT Protocols.  All Standard Form Agreements shall have the same term ending date.  The form of this Agreement may only be modified through the procedure for modifying Protocols described in the ERCOT Protocols. If the form of the Agreement is modified through such procedure, Market Participant shall receive notice and opportunity to participate as required by the ERCOT Protocols and the modifications, if accepted, shall become part of the relevant Standard Form Agreement at the end of the current term.   The current Agreement shall terminate at the end of a term in which a modification to its related Standard Form has occurred.  If a modification to such Standard Form has occurred, Market Participant must sign a new Agreement before or immediately upon expiration of the current Agreement in order to continue to participate in the ERCOT market in the next term.  If made in accordance with procedures for modification of the ERCOT Protocols, an appeal by a Market Participant to the PUCT shall stay the implementation of a new Standard Form Agreement until and if such appeal is resolved in favor of the modification.  .  In the event that a provision of this Agreement is found to be invalid or unenforceable, either Party shall have the right to initiate a request to change the Standard Form of this Agreement. 

J. Right of Audit TC “9.31
Right of Audit” \f C \l “2” .  Market Participant shall keep detailed records of all activities under this Agreement giving rise to any statement, charge, payment or computation delivered to ERCOT.  Such records shall be retained and shall be available for audit or examination by ERCOT as hereinafter provided.  ERCOT has the right during Business Hours and upon reasonable written notice to examine the records of Market Participant as necessary to verify the accuracy of any statement, charge, payment or computation made under this Agreement.  If any such examination reveals any inaccuracy in any statement, the necessary adjustments in such statement and the payments thereof will be promptly made.  [Monitor Protocols]

K. Further Assurances.  Each Party agrees that it will take such actions, provide such documents, do such things and provide such further assurances as may reasonably be requested by the other Party during the term of this Agreement.

L. Subject to Applicable Laws.  This Agreement is subject to applicable federal, state, and local laws, ordinances, rules, and regulations (and orders by the PUCT?). Nothing in this Agreement may be construed as a waiver of any right to question or contest any law, ordinance, rule, regulation, or asserted regulatory jurisdiction.  In the event of a conflict between this Agreement and an applicable federal, state, and local law, ordinance, rule or regulation, the applicable federal, state, and local law, ordinance, rule or regulation shall prevail, provided that Market Participant shall give notice to ERCOT of any such conflict affecting Market Participant. [Issues: How to manage a potential conflict between the Protocols and an Agreement? How to resolve a conflict between a tariff and the Protocols/Agreement?]

M. No Partnership.  This Agreement may not be interpreted or construed to create an association, joint venture, or partnership between the Parties or to impose any partnership obligation or liability upon either Party. Neither Party has any right, power, or authority to enter any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party.

N. Construction. In this Agreement, the following rules of construction apply, unless expressly provided otherwise or unless the context clearly requires otherwise:

(1) The singular includes the plural, and the plural includes the singular.

(2) The present tense includes the future tense, and the future tense includes the present tense.

(3) Words importing any gender include the other gender.

(4) The word “shall” " denotes a duty.

(5) The word “must” denotes a condition precedent or subsequent.

(6) The word “may” denotes a privilege or discretionary power.

(7) The phrase “may not” denotes a prohibition.

(8) References to statutes, tariffs, regulations or ERCOT Protocols include all provisions consolidating, amending, or replacing the statutes, tariffs, regulations or ERCOT Protocols referred to.

(9) References to “writing” include printing, typing, lithography, and other means of reproducing words in a tangible visible form.

(10) The words “including,” “includes,” and “include” are deemed to be followed by the words “without limitation.”

(11) References to Articles, Sections (or subdivisions of Sections), Exhibits, annexes or schedules are to this Agreement, unless expressly stated otherwise.

(12) Unless expressly stated otherwise, references to agreements, ERCOT Protocols and other contractual instruments include all subsequent amendments and other modifications to the instruments, but only to the extent the amendments and other modifications are not prohibited by this Agreement.

(13) References to persons or entities include their respective successors and permitted assigns and, for governmental entities, entities succeeding to their respective functions and capacities.

(14) References to time are to local Austin, Texas time.

O. Multiple Counterparts.  This Agreement may be executed in two or more counterparts, each of which is deemed an original but all constitute one and the same instrument.

P. Control of Facilities.  Subject to applicable laws, rules, regulations and agreements, each Party shall retain sole control of its own facilities and the use thereof.  

SIGNED, ACCEPTED AND AGREED TO by each undersigned signatory who, by signature hereto, represents and warrants that he or she has full power and authority to act on behalf of his or her company.
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