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Position:  
Time and date stamping of RECs is not necessary to accomplish the goals of Substantive rule 25.173.  

Justification:

· Implementation of the Program Administrator responsibilities, under Substantive Rule 25.173, does not require that a time and date stamp be attributed to each REC.   

· All RECs have an issue date of the beginning of the compliance year (January 1) in which they were generated [SR 25.173 (m) (3)].  Any additional time and date stamp would be both confusing and redundant.    

· Transfers of RECs between parties require that the RECs be identified with an issue date and do not therefore require specific time and date stamp reflecting when the REC was generated [SR 25.173(k)(3)(B)].

· Time and date stamping has been raised as a necessary item to allow RECs to be utilized for yet to be developed emissions credit trading programs.   This would effectively bundle the REC and emissions product offerings available from renewable resources at a time when the electric industry is being unbundled.  

Bundling RECs and emissions in such a manner will lead to the market value of RECs being attributed to the higher of (1) their value towards compliance with the renewable mandates; and (2) their value as emissions credits. Time and date stamping, therefore, can only serve to increase the cost of compliance with the renewable mandates and increase cost to REPs and retail customers in Texas.  

· Renewable or low-emission resources would be better served to develop a unique and unbundled tracking mechanism for the purposes of supporting emissions credits trading.  

· The additional cost of implementing a time and date stamp, absent some specific funding mechanism, will be born by all market participants and/or customers in Texas as opposed to just those entities interested in this added feature. 

Position: 
The ISO should not assume the additional duties of posting and maintaining detailed information about facilities producing RECs.   

Justification:

· Implementation of the Program Administrator responsibilities, under Substantive Rule 25.173, does not require that a time and date stamp be attributed to each REC.

· All of this information is to be obtained from the PUCT certification filing for the facility.  Parties desiring to utilize such information in their retail marketing efforts should maintain such information on their own website or reference applicable areas of the PUCT web site.  It is not appropriate to require the Program Administrator to create and maintain the data used by suppliers for their own marketing efforts.  

· The additional cost of implementing and maintaining this added information, absent some specific funding mechanism, will be born by all market participants and/or customers in Texas as opposed to just those entities interested in this added feature.
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Joint Comments of American National Wind Power, Enron Corp., Electric Power Engineers, Enron Wind Corp., Evolution Markets LLC, FPL Energy, GreenMountain.com, International Wind, Kefi-Exchange, Orion Energy, Public Citizen, Virtus Energy Research Associates, Inc. on REC Implementation Protocol Issues

Thank you for the opportunity to submit joint comments on the outstanding issues related to the implementation protocol for the Renewable Energy Credit ("REC") trading program.  The undersigned organizations include companies that generate, trade and market renewable and other energy in the wholesale and retail markets, as well as environmental advocates committed to creating rules for the new competitive market that will optimize environmental benefits and consumer choice.  We join in commending the Commission for its efforts to design and implement a REC program that will allow attributes of energy to be traded separately from its energy source and recommend the addition of a sentence in the protocols to clarify this important intent of the rule.  This characteristic is essential for the vitality and growth of the renewable commodity market and for the economic success of intermittent renewable energy generation facilities.  

While the renewable energy market is likely to be the first energy differentiation market to emerge, it is not necessarily the sole manifestation of market development that will ultimately occur.  It is important to keep these developments in mind when designing the information elements to be included on the REC.  Therefore, we recommend that the following information be included on the REC: (1) time and date of generation; (2) emissions data, capturing SO2, NOx, CO2, and particulate matter, and (3) unique serial numbers that serve as “exclusive titles” to all renewable attributes associated with that MWh of generation. The following factors support the inclusion of these three characteristics on each REC:

1. Administrative Ease: It is better to develop a system that is detailed and has fields for mandatory and optional information rather than redefining the system once the REC program begins.  It is also more cost-effective in the long run to include a comprehensive data set on the REC.  We support the use of electronic REC forms and believe the electronic format will provide more instantaneous information on the REC trading program, promote liquidity in the renewable energy market, and create administrative ease for compliance with the renewable energy mandate. For administrative and trading ease, we recommend that RECs have the ability to be traded in blocs.  These blocs would be designated by a series of serial numbers based on the MWh of renewable generation.

2. Adaptability:  As the renewable energy markets mature, it is likely that RECs will be traded on an interstate, regional, and eventually national level.  With the prospect of RECs from Texas being traded in other regions, it makes good sense to include specific generation data.  For example, both Massachusetts and New Jersey have statutory language permitting renewable credit trading.  Both states also have disclosure requirements that require REPs to include the emissions data associated with generation.  It is prudent to include this information on the REC in anticipation of these future market opportunities.  Ultimately, the ability to potentially market Texas RECs in other markets will create a more liquid market in Texas and beyond, and will benefit all market participants, be they customers, Retail Electric Providers ("REPs"), marketers, brokers, or renewable energy generators.  

3. Customer Claims: Those REPs desiring to offer customers environmental products that exceed the renewable energy mandate will need to verify the accuracy of their claims regarding the environmental attributes of the energy sold to retail customers.  The more information included on the REC, the easier it will be for REPs to verify these claims.  This form of verification is cost-effective and reliable.  Currently, California requires REPs to hire an independent third party to perform an attestation on the purchases and sales of renewable energy used for specific customer environmental claims.  This is an expensive, laborious process.  Because the System Administrator will be recording the REC activity, it makes sense for the System Administrator of the REC program to provide REPs with a statement on the purchases, sales, retirement, and banking of the RECs in their specific accounts.  This can be cross-referenced by the unique serial numbers on the RECs identifying the characteristics of each REC. This provides a cost-effective, accurate, and reliable verification for customers. 

4. Environmental Disclosure: In the customer protection rulemaking, the Commission is currently considering imposing environmental disclosure requirements on REPs.  To the extent there is a requirement to disclose fuel mix and any other environmental impacts from products offered by REPs, the REC trading program should serve as a cost-effective form of verification for this disclosure.  This, of course, is contingent upon enough information being included on the REC.  In addition, we strongly recommend that any environmental disclosure requirements be developed in conjunction with the REC trading protocol implementation.  There is considerable overlap between what is required for reporting purposes to customers and the ready information about renewable generation that will be, or should be, contained on the REC.  

5. Legal Imperative: Tagging each REC with not only the facility designation, but also the time and date of generation, emissions data, and a unique serial number, is a necessary and practical response to applicable law and regulations.  In requiring the Commission to promulgate Customer Protection Standards, Section 17.004 of PURA-99 expressly provides (emphasis added) that “all buyers of . . . retail electric services are entitled to . . . information in Spanish and English . . . concerning rates, key terms and conditions, and the basis for any claim of environmental benefits of certain production facilities; . . .”  In developing the rules to implement this and other Customer Protection Standards, the Commission “shall request the comments of the [Texas] attorney general,” and, once those rules are in place, “shall coordinate its enforcement efforts regarding the prosecution of fraudulent, misleading, deceptive, and anti-competitive business practices with the office of the attorney general in order to ensure consistent treatment of specific alleged violations.”  PURA-99, Section 17.004(c) & (d).  Thus, in its pending Customer Protection rulemaking, the Commission must focus upon ensuring that each REP clearly and accurately informs its Texas retail customers of the basis on which the REP may validly claim to be supplying energy with “renewable” or “green” attributes.  In tackling this assignment from the Legislature, the Commission and Attorney General will find that demonstrating the validity of such claims is a trickier exercise than might first meet the eye.  Indeed, this past December, a subcommittee of the National Association of Attorneys General (“NAAG”) adopted a set of “Environmental Marketing Guidelines for Electricity” (the “NAAG Guidelines”) addressing this very issue.  A copy of those Guidelines, a document comprising 25 single-spaced pages, is attached to these comments for the Commission’s and the Program Administrator’s review and reference.

It is noteworthy that, in discussing the substantiation of environmental marketing claims, the NAAG Guidelines distinguish between claims about the past attributes associated with a specific electricity product, and claims about current or future attributes of that product.  This analytical framework reinforces the wisdom of including in the tag for each REC the time and date of generation and pertinent emissions data, as suggested in these comments.  The significance of the NAAG Guidelines is magnified by the likelihood that they will greatly influence the office of the Texas Attorney General in formulating its input to the Commission in the Customer Protection rulemaking, as well as in establishing its own guidelines for enforcing the Deceptive Trade Practices Act (“DTPA”) and other Texas consumer protection statutes as applied to the marketing of “green” energy.  Nor is the prospect of enforcement litigation in this context an academic concern.  Enforcement actions have in fact been brought in other states for alleged misrepresentations made in the marketing of renewable energy.  It is therefore essential, from a legal standpoint, that the REC tagging system incorporate the information that will be necessary for REPs to demonstrate compliance with all potentially applicable legal and regulatory standards.  The incorporation of time and date of generation and emissions data, along with unique serial numbers identifying each MWH of energy, should go a long way in enabling REPs to demonstrate their continuing compliance with applicable laws and regulations.

Texas has the ability to lead the nation in new renewable development.  With this ability comes opportunities for other markets to develop, which can ultimately have a positive impact on the environment and customer choice.  The implementation protocol should encourage REPs to create value-added environmental products that exceed any renewable mandate, rather than discourage the development of these products due to high administrative cost of verifying these claims.  Good policy suggests that the REC program allow the maximum flexibility to REPs to create a variety of products that meet the needs and demands of customers, be they renewable energy products or low-emissions products.  

In anticipation of the opportunities within Texas and other markets, the information on the REC should be inclusive enough to verify specific generation detail.  We understand that certain parties contend that the REC program should not "support" renewable energy market development, and believe this will ultimately increase the cost associated with the implementation protocol for REC trading program.  We contend the contrary is more accurate.  The more redesign efforts that are instituted after the REC program is operational, the more this will ultimately increase the overall cost of the program.  Further, the less inclusive the information on the REC regarding the generation, the greater will be the administrative cost burden imposed on REPs for reporting and verification.  This ultimately disadvantages REPs who desire to sell products with positive environmental impacts, and makes these products more expensive to consumers.

We encourage the Commission and ERCOT to consider these future market opportunities and compliance ease in the implementation of the REC trading program. We look forward to a continuing dialogue with the Commission and ERCOT regarding these developments.
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