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	Comments


Austin Energy requests that consideration of 421 PRR be deferred pending issuance of a related opinion of the Attorney General regarding provisions of the PUCT rule on which it is based.   

The stated reason for the protocol revision is conformance with new P.U.C. Subst. R. 25.362.  The rule was adopted by the Commission on March 30, 2003.  Subsection (e)(2)(c) of this rule authorizes the Commission, even without a third-party request for the information, to release information that the Commission has or has access to that has been designated as Protected Information under ERCOT Protocols, and to determine the validity of an asserted claim of confidentiality through a contested-case proceedings.

There is already a legislative framework established under the Texas Public Information Act (“Open Records Act” or “TPIA”) to address the access to public information.  It provides for the Attorney General to make determinations regarding release of competitively sensitive and trade secret information.  In turn, TPIA Section 552.133 contains a detailed procedure for governing bodies of municipally owned utilities to designate certain information as competitive or confidential.  When these procedures have been followed, the Attorney General has consistently concluded that the information is excepted from disclosure if, based on the information provided, the Attorney General determines that the public power utility governing body acted in good faith in determining that the information is competitively sensitive.  

ERCOT should not endorse the Commission’s attempts, under this and other rules, to subject parties to contested case hearings and the ultimate release of competitively sensitive and trade secret information, without asking for an Attorney General determination under the TPIA.

Prior to adoption of P.U.C. Subst. R. 25.362 on which this PRR is based, Commissioner Julie Parsley expressed concern about the Commission’s authority to declassify and release information under Subsection (e)(2)(c).  She voted for adoption of the rule, however, based on an agreement with Commissioners Klein and Perlman that the Commission would seek an Attorney General opinion on this issue—whether the Commission could be subject to penalties under the Texas Public Information Act if the Commission in the absence of a request for information under the TPIA, publicly releases information of a third party, which the third party has marked as confidential, but for which the Commission has made a determination that the information is not confidential by law or otherwise protected from disclosure.  On May 30, 2003, the Commission requested an opinion of the Attorney General on this issue.  The opinion request is still pending, and City of Austin and other cities plan to file a brief on issues raised in the request with the Attorney General.  

Austin Energy believes that by adopting P.U.C. Subst. R. 25.362 and by attempting to adopt P.U.C. Subst. R. 25.93 (concerning quarterly wholesale reporting), which includes similar provisions, that the Commission is inappropriately attempting to preempt the Attorney General’s authority under the TPIA.  The provisions of Subst. R. 25.362 and 25.93 allowing the Commission to declassify and release competitively sensitive information, without seeking an Attorney General’s opinion, conflict with the legislative intent and policy of numerous provisions of Senate Bill 7 that ensure the confidentiality of competitively sensitive information.
  Austin Energy plans to assert in its brief to the Attorney General that the Commission may not release or declassify information, which the governing body of a public power utility has determined in good faith to be competitively sensitive information under the provisions of TPIA Section 552.133.  If the Commission attempts to release this information, without asking for an Attorney General determination with respect to disclosure, it is Austin Energy’s position that the Commission may be subject to penalties under the TPIA.  Furthermore, the Commission has adopted a rule, P.U.C. Subst. R. 25.362, that in this respect ignores its duty to comply with the TPIA.  

Therefore, Austin Energy believes that adoption of a PRR to conform with new P.U.C. Subst. R. 25.362 is premature and wrongly endorses the Commission’s attempted authority to reclassify and release competitively sensitive and trade secret information, without an Attorney General opinion.  In addition, while the stated reason for the PRR is to “Conform with new P.U.C. Subst. R. 25.362,” the PRR is unnecessarily broad, as it recognizes that the Commission may reclassify Protected Information as non-confidential “in accordance with applicable PUCT substantive rules.”  This could include rules and provisions therein that as yet have not been adopted by the Commission.

First, Austin Energy requests that the PRS recommend that that consideration of 421PRR be deferred, at least until the Attorney General has issued an opinion as requested by the Commission.  In the alternative, if the PRS decides to vote to recommend the PRR, Austin Energy requests that it be modified as shown in the attached “redline.”  Austin Energy is available to answer any questions.
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	Status
	

	Protocol Section Requiring Revision
	Section 1.3, Confidentiality

	Requested Resolution
	Normal

	Revision Description
	Revise Protected Information requirements 

	Reason for Revision
	  To protect disclosures to the PUCT and Other Governmental Authorities and to provide notice before permitted disclosure.



1.3.4
Protecting Disclosures to the PUCT and Other Governmental Authorities

In any Disclosure that ERCOT is required to make to a Governmental Authority, including the PUCT, ERCOT shall request that such Governmental Authority’s employees or agents execute a confidentiality agreement with provisions substantially similar to the provisions found in this Subsection 1.3, Confidentiality and ERCOT shall seek a protective order from such Governmental Authority to protect the confidentiality of Protected Information.

1.3.5
Notice Before Permitted Disclosure

Before making any Disclosure permitted under Subsection 1.3.4, Protecting Disclosures to Governmental Authorities, above and Subsection 1.3.6, Exceptions, below, ERCOT shall promptly notify Disclosing Party in writing and shall assert confidentiality and cooperate with the Disclosing Party in seeking to protect the Protected Information from Disclosure by confidentiality agreement, protective order, aggregation of information, or other reasonable measures.  Prior to Disclosures under 1.3.6(2), Exceptions, below, ERCOT shall be required to provide five (5) days notice to the Disclosing Party of Disclosures. .

1.3.6
Exceptions 

Receiving Party may, without violating this Subsection 1.3, Confidentiality, Disclose Protected Information:

(1) To governmental officials, Market Participant(s), the public, or others as required by any law, regulation, or order, or by these Protocols, provided that any Receiving Party must make reasonable efforts to restrict public access to the Disclosed Protected Information by protective order, by aggregating information, or otherwise if reasonably possible; or

(2) If ERCOT is the Receiving Party and Disclosure to the PUCT of the Protected Information is required from ERCOT pursuant to applicable Protocol, law, regulation or order; or

(3) If Disclosing Party that supplied the Protected Information to the Receiving Party has given its prior written consent to the Disclosure, which consent may be given or withheld in Disclosing Party’s sole discretion; or

(4) If the Protected Information, before it is furnished to Receiving Party, is in the public domain; or

(5) If the Protected Information, after it is furnished to Receiving Party, enters the public domain other than as a result of a breach by Receiving Party of its obligations under this Subsection 1.3, Confidentiality; or

(6) If reasonably deemed by the disclosing Receiving Party to be required to be disclosed in connection with a dispute between Receiving Party and Disclosing Party; provided that the disclosing Receiving Party must make reasonable efforts to restrict public access to the disclosed Protected Information by protective order, by aggregating information, or otherwise if reasonably possible; or

(7) To a TDSP engaged in transmission or distribution system planning activities, provided that the TDSP has executed a confidentiality agreement with requirements substantially similar to those in Subsection 1.3, Confidentiality; or

(8) To a vendor or prospective vendor of goods and services to ERCOT so long as such vendor or prospective vendor: (i) are not Market Participants and (ii) agree to abide by the terms of Subsection 1.3, Confidentiality, regarding management of Protected Information; or

(9) To NERC if required for compliance with any applicable NERC requirement; or

(10) Reports of outages and Ancillary Service deployments to the ERCOT Performance Disturbance Compliance Working Group and the Reliability and Operations Subcommittee of TAC, provided that Ancillary Service Bid prices are not disclosed.









� PURA § 39.001(b)(4) stating that the legislature finds that it is in the public interest to “protect the competitive process in a manner that ensures that confidentiality of competitively sensitive information TPIA § 552.133  authorizing the governing body of a public power utility to determine in good faith those areas of its operation, which it deems to be “competitive matters,” to be excepted from the requirements of public disclosure under TPIA Section 552.021. PURA § 39.351, regarding registration of power generation companies requiring PGCs to file certain information, but noting in subsection (a)(4) that “. . . the commission shall protect the competitive process in a manner that ensures the confidentiality of competitively sensitive information.”  PURA § 39.352(f) regarding certification of retail electric providers, in which the legislature mandates that, “The commission shall use any information required in this section in a manner that ensures the confidentiality of competitively sensitive information.”  PURA § 32.101(c) regarding Reporting and Tariff Filings providing that, “The commission shall consider customer names and addresses, prices, individual customer contracts, and expected load and usage data as highly sensitive trade secrets.  The information is not subject to disclosure under Chapter 552, Government Code.”
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