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	Comments


Regarding advisory opinions, ERCOT Staff believes that the existing Protocols adequately address questions of Protocol interpretations.  If a Market Participant disagrees with an application of the Protocols as it affects financial settlement, the Market Participant may dispute the application of a Protocol through Protocol Section 9.5, and disputes can be resolved using the ADR provisions of Protocol Section 20.  If a Market Participant believes that a Protocol is being misinterpreted, the Market Participant may submit a Protocol Revision Request under Section 21 to make clear the proper meaning and intent in that open and visible process in which all parties potentially affected by the Protocol in question can participate.


ERCOT’s existing processes (formal and informal) are adequate to address situations where a Market Participant wants to know, in advance, if its contemplated action would be permissible under the Protocols.  If there have been instances in the past where a Market Participant felt it did not get clear guidance, ERCOT can work to refine and improve those processes.  ERCOT and the Protocols themselves provide Market Participants with sufficient guidance to assess for themselves whether to proceed with the action (at their own risk) or use the formal PRR process to obtain clear and binding guidance.  


If a process for “advisory opinions” is created and implemented, it could be abused.  Market Participants could bombard ERCOT with requests in hope that the ERCOT Director making the determination will authorize an action that would not have been authorized if the issue had been more thoroughly developed through the PRR process.  ERCOT is also concerned that advisory opinions could be misconstrued as binding on ERCOT, and particularly the ERCOT Board, when the Board has not had the opportunity to consider this issue, as it would in the PRR process.  Indeed, any provisions for advisory opinions should only be non-binding – not even Attorney General opinions are binding!  Even if not binding, conflicting opinions between the ERCOT Director making the determination and either the ERCOT Board or PUCT could create needless conflict and dispute.  These risks seriously diminish any value of advisory opinions.  If a Market Participant seeks a binding resolution on ERCOT, it should go through the full stakeholder, Protocols Revision Request, process, as discussed above.


If the ERCOT Board determines that there is a need for advance determinations of Protocol applicability and meaning, ERCOT offers suggested language that includes language from the Commission Staff’s proposed Rule Strawman in PUCT Project 26201.  If this process must be adopted, it should be in the Protocols, not in Commission Rules.
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The intent of this Preamble is to define and reaffirm the values, principles and internal controls that Market Participants must follow in conducting their business activities within ERCOT. The Preamble is intended to complement the internal principles and practices of each individual Market Participants and to guide them as they supply power, serve loads, manage risk, provide market liquidity and report financial results. Compliance with the Preamble allows Market Participants to assure their customers, investors, legislators, regulators, the public and other Market Participants that their business activities are, and will continue to be, conducted with integrity. In addition, assurance is given that unlawful and unethical trading practices are not tolerated, that public disclosures of trading information are accurate, and that Market Participants will abide by these ethical standards and maintain sound trading practices.

Clear, consistent and well-constructed market rules also are necessary.  Without good rules, the strongest commitment to ethical standards will not result in the market efficiencies needed to provide maximum benefit to consumers. Each Market Participant operating in ERCOT commits to work with regulators, policy makers and other Market Participants to develop such rules and standards, thereby strengthening the competitive markets necessary to power the economy and provide ongoing value to consumers.

Compliance with ERCOT Protocols and Operating Guides

1. The ERCOT Protocols provide the rules for participation in the ERCOT markets so as to ensure the reliability of the ERCOT Transmission Grid at all times; that the market functions efficiently and competitively; and that all accredited Entities have an opportunity to participate and compete fairly in a non-discriminatory way in the ERCOT markets.

2. An Entity operating in the ERCOT markets has an obligation to be aware of the purpose and intent of the ERCOT Protocols, and may not violate the purpose and intent of the ERCOT Protocols. 

3. An Entity operating in the ERCOT markets has an obligation to know, understand, and abide by the rules laid out in the ERCOT Protocols and may not violate such rules.

4. An Entity operating in the ERCOT markets may, at times, be unable to comply with the rules of the ERCOT Protocols for reasons that are beyond its control.  An Entity that is not able to comply with a requirement or honor a commitment because of unanticipated circumstances shall notify ERCOT immediately when it first acquires knowledge of such circumstances.  Additionally, an Entity that does not comply with a requirement or honor a commitment to ERCOT must demonstrate why it cannot comply with the requirement or honor the commitment.

5. Whenever the ERCOT Protocols require that an Entity make its “best effort” or a “good faith effort” to meet a requirement, or similar language, the Entity has an obligation to act in accordance with the requirement, except when it is not possible to do so, or when doing so would endanger public health and safety, the reliability of the ERCOT Transmission Grid or is physically not possible.  

I. Ethical Standards

Core Value: Integrity

Conducting business activities with integrity is the essence of ethical conduct.  Integrity means conducting business activities in an honorable and principled manner consistent with the ethical standards and sound trading practices set forth herein.


Market Participants shall:

1. Conduct their business in accordance with all applicable laws, regulations, tariffs, ERCOT Protocols, Operating Guides, procedures and rules, and in good faith, and with a commitment to honest dealing.

2. Not engage in fraudulent behavior.

3. Honor the terms and conditions of their contracts.

4. Engage only in transactions with legitimate business purposes, such as managing business risk or that otherwise have economic substance. In no event will companies engage in any transactions intended to boost revenues or volumes artificially, or intended to manipulate market prices.

5. Not collude with other Market Participants to affect the price or supply of power, allocate territories, customers or products, or otherwise unlawfully restrain competition.

6. Cooperate with transmission system operators in the implementation of system rules and reliability requirements, and manage the physical operation of supply resources and the scheduling of power transactions in a manner that is consistent with the reliable operation of the ERCOT Transmission Grid.

7. Adopt, adhere to, and enforce risk management policies and structures designed to ensure that power-trading activities are conducted in accordance with this Preamble.

8. When reporting financial results, do so in a manner that fairly presents the financial health of the Market Participant, consistent with applicable accounting principles and applicable Securities and Exchange Commission, and other requirements.

II. Sound Trading Practices

Core Value: Adherence to Sound Trading Practices and Principles

Electric power markets reflect the constantly changing dynamics of supply and demand.  Efficient business operations in such an environment demand practices that can manage risk and discover market prices. Such practices must be consistent with the guiding Ethical Standards of this Preamble.


Market Participants will act in accordance with these standards of sound trading practices:

1. Prohibited activities are listed in Protocols Section 1.5, Prohibited Activities.
III. Information Disclosure and Documentation

Core Value: Candid and Complete Disclosure

Markets depend on trust in the accuracy of market information and transparency of market behavior and that the confidentiality of commercially sensitive information entrusted to each Market Participant will be maintained.

Information Disclosure and Documentation Standards

Market Participants shall:

1. Provide market and transaction information to regulators and market monitors in compliance with all applicable rules and requirements and continue to cooperate with regulators and market monitors as reasonably necessary to assist in their understanding of market operations.

2. When reporting financial results, do so in accordance with applicable accounting principles and in a manner that fairly presents the financial health of the Market Participant.

3. Ensure that any information disclosed to the media, including market publications and publishers of surveys and price indices, is accurate and consistent.

4. Maintain and adhere to internal procedures designed to ensure that all trades are properly documented in a timely fashion and that no trades are concealed or misrepresented.

5. Maintain documentation on all transactions for an appropriate period of time as required under applicable laws and regulations.

IV. Compliance

Core Value: Comprehensive Corporate Compliance

Each Market Participant will have management systems designed to ensure appropriate, timely and ongoing review of practices and compliance with this Preamble.

Market Participant’s management systems shall:

1. Provide for proper training of personnel on the provisions of this Preamble, the ERCOT Protocols and the Market Participant’ s risk management policies.

2. Maintain internal standards, policies, procedures and/or controls to promote compliance with this Preamble, and with other standards of sound practices and market commitments, and provide for the periodic internal or external audit of such standards, policies, procedures and controls.

3. Provide an environment that encourages employees within the organization to engage in safe and confidential discussions and to disclose to senior management any practices that might violate this Preamble.
4. Establish clear lines of accountability for the Market Participant’ s power practices, including provisions relating to the responsibilities of corporate officers, with appropriate oversight by the Board of Directors or other senior corporate management committee.

Add the following new section to Section 1: Overview as Section 1.5, re-number existing Section 1.5 to 1.6 and existing Section 1.6 to 1.7:
1.5 Prohibited Activities
ERCOT Market Participants shall not engage in the following activities.  If ERCOT or the PUCT determines that a Market Participant has engaged in any of these activities, the Market Participant may be subject to enforcement action by the PUCT, suspension of their status as an ERCOT Market Participant or other civil and criminal penalties and causes of action.

1.5.1 Artificial Congestion Prohibited

An ERCOT Market Participant shall not willfully and knowingly schedule energy from a Resource in ERCOT if the Market Participant’s purpose in the schedule was both:

(1) to create Congestion; and 

(2) to establish a condition under which the Market Participant would receive payment (such as an OOME Down payment) to resolve the Congestion that was created by the Market Participant’s scheduled transaction.

If a Market Participant demonstrates that its scheduling of energy from a Resource was feasible and had a reasonable economic purpose other than the receipt of payment for resolving Congestion, it shall be conclusively presumed that the Market Participant did not schedule that energy from a Resource for the purpose of creating Congestion or establishing a condition under which it would receive payment to resolve Congestion.

1.5.2 Physical Withholding Prohibited

An ERCOT Market Participant that owns or controls a Generation Resource shall not willfully and knowingly:

(1) declare that a Generation Resource has been forced out of service or is unavailable if the Market Participant knows that such declaration is false and makes the declaration for the purpose of increasing prices for wholesale electric capacity or energy; or

(2) limit the reported capability of such Generation Resource with the intent to increase wholesale electric capacity or energy prices substantially above the level that would otherwise prevail in the relevant competitive market and profitably maintain such increased prices for a significant period of time.

1.5.3 Wash Trades Prohibited

An ERCOT Market Participant shall not willfully and knowingly enter into any contract or other arrangement to purchase from, or sell to, any other Market Participant wholesale electric energy and simultaneously arrange financially offsetting trades with such other Market Participant or Entity for the same product, to be delivered in the same quantity at the same location and at the same time and same price, so that collectively the purchase and sale transactions have no economic substance, but are instead entered into with an intent to deceptively affect reported revenues, trading volume, or prices.

1.5.4 Collusion Prohibited

This provision shall be interpreted in accordance with federal and state antitrust statutes and judicially developed standards under such laws, rules and regulations regarding collusion.  An ERCOT Market Participant shall not willfully and knowingly: 

(1) agree with another ERCOT Market Participant that each such Market Participant will sell wholesale electric capacity or energy at only a particular price;

(2) agree with another ERCOT Market Participant that each such Market Participant will engage in conduct that has both the purpose and effect of raising, depressing, fixing, pegging, or stabilizing the price of wholesale electric capacity or energy in ERCOT; or

(3) agree with another ERCOT Market Participant that each such Market Participant will restrict their production of electric energy with the intent of affecting the market price of wholesale electric energy in ERCOT.

1.5.5 Market Manipulation Prohibited

An ERCOT Market Participant shall not willfully and knowingly enter into any contract or other arrangement for the purchase or sale of wholesale electric energy in ERCOT with the intent to fraudulently or deceptively affect the Market Participant’s reported revenues or trading volumes.

1.6 ERCOT Fees and Charges


1.7 Rules of Construction
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21 Process for Protocol Revision

21.1 Introduction 

(1) A request to make additions, edits, deletions or revisions to these Protocols, including any attachments and exhibits to these Protocols, is called a “Revision Request.” Except as specifically provided in other Sections of these Protocols, this Section shall be followed for all Revision Requests. ERCOT Members, Market Participants and ERCOT staff are required to utilize the process described herein prior to requesting, through the PUCT or other Governmental Authority, that ERCOT make a change to these Protocols, except for good cause shown to the PUCT or other Governmental Authority.

(2) If a rule or order from the PUCT requires a change to these Protocols, the PUCT Market Oversight Division should initiate the Revision Request with regard to such rule or order.

(3) If a rule or order from a Governmental Authority, other than the PUCT, requires a change to these Protocols, ERCOT staff shall initiate the Revision Request with regard to such rule or order.  

(4) All decisions of the Protocol Revisions Subcommittee (PRS), as defined below, the ERCOT Technical Advisory Committee (TAC) and the ERCOT Board with respect to any Revision Request shall be posted to the Market Information System within two (2) Business Days of the date of the decision.  All such postings shall be maintained on the Market Information System for at least 180 days from the date of posting.

(5) The “next regularly scheduled meeting” of the Protocol Revision Subcommittee, TAC or the ERCOT Board shall mean the next regularly scheduled meeting for which required notice can be timely given regarding the item(s) to be addressed.

21.2 Requests for a Protocol Revision
The following may submit a Protocols Revision Request (PRR):

(1) Any Market Participant;

(2) Any Entity that is an ERCOT Member;

(3) The Market Oversight Division of the PUCT;

(4) ERCOT staff;

(5) Any other Entity that meets the following qualifications:

(a) Entity must reside (or represent residents) in Texas or operate in the Texas electricity market, and

(b) Entity must demonstrate that Entity (or those it represents) is affected by the Customer Registration or REC Program Sections of these Protocols.

21.2.1 Further Requirements for Revision Requests:

(1) All Revision Requests must include a detailed explanation of how the Protocols language that requestor wishes to change (“Identified Language”) affects the requestor.

(2) A Revision Request should be made in a timely manner, whenever possible, within ninety (90) days of the date the requestor has knowledge of the effect of the Identified Language with respect to the requestor.

21.3 Protocol Revisions Subcommittee

(1) TAC shall assign a subcommittee ("Protocol Revisions Subcommittee" or “PRS”) to review Revision Requests.  TAC may create such a subcommittee or assign the responsibility to an existing subcommittee, provided that (1) such subcommittee’s meetings are open to ERCOT staff, ERCOT Members, Market Participants, and the PUCT Market Oversight Division; (2) each Market Segment is allowed to participate and (3) each Market Segment has equal voting power. 

(2) Where additional expertise is needed, the PRS may assign responsibility for review of and drafting in response to Revision Requests to subcommittees that it creates or to existing subcommittees, working groups or task forces of TAC.  However, the PRS shall retain ultimate responsibility for the processing of all Revision Requests.    

(3) The chair of the PRS, or an ERCOT employee designated by the PRS, shall coordinate and establish the meeting schedule for the PRS or other assigned subcommittee.  The PRS shall ensure that reasonable advance notice of each meeting, including meeting agenda, is posted to the Market Information System.

21.4 Revision Procedure

21.4.1 Revision Requests

Revision Requests shall be submitted electronically to ERCOT by completing the designated form provided on the Market Information System.  An electronic return receipt response shall be provided to the submitter upon receipt of the Revision Request.   The Revision Request shall include, at least, the following information:

(1) Description of requested revision;

(2) Reason for suggested change;

(3) List of affected Protocols Sections and subsections;

(4) General administrative information (organization, contact name, etc.); and

(5) Suggested language for requested revision (optional).

ERCOT shall evaluate the Revision Request for completeness and shall notify the submitter, within five (5) Business Days of receipt, if the Revision Request is incomplete.  An incomplete Revision Request shall not receive further consideration.  In order to pursue the revision requested, a submitter must submit a new Revision Request with the deficiencies corrected.  

21.4.2 Posting of the Revision Request

If a Revision Request is complete, then, within five (5) Business Days of receipt, ERCOT shall post the Revision Request to the Market Information System and distribute the Revision Request to the PRS.  

21.4.3 PRS Review and Action

(1) Any interested ERCOT Member, Market Participant, the PUCT Market Oversight Division or ERCOT may comment on the Revision Request.  To receive consideration, comments must be delivered electronically to the PRS in the designated format provided on the Market Information System within 21 days from the date of posting of the Revision Request.

(2) At any time, the submitter may notify PRS that the Revision Request is no longer desired, and the PRS, at its sole discretion, may elect to terminate the consideration of the Revision Request and shall post, within two (2) Business Days of election to terminate, a notice to that effect on the Market Information System.

(3) The PRS shall review the Revision Request within thirty-five (35) days of posting the Revision Request. Within forty-five (45) days of posting of the Revision Request, the PRS shall submit a report (“Revision Recommendation Report”) to TAC and post the same to the Market Information System.  The Revision Recommendation Report shall contain the following items:

(a) Identification of submitter;

(b) Submitter’s suggested language, if any, in the Revision Request;

(c) Alternate language, if any, proposed by the PRS;

(d) Identification of authorship of comments and evaluation of such comments received; 

(e) Comparative evaluation of Revision Request to other Independent System Operators’ business practices or operating policies;

(f) Proposed effective date(s) of any revisions; and

(g) Recommended action (e.g., acceptance, rejection, use of alternate language).

21.4.4 Comments to the Revision Recommendation Report

(1) Any interested ERCOT Member, Market Participant, PUCT Market Oversight Division or ERCOT staff may comment on the Revision Recommendation Report.  To receive consideration, comments must be delivered electronically to ERCOT within twenty-one (21) days from the date of posting of the Revision Recommendation Report.  

(2) ERCOT shall, within two (2) Business Days of receipt, post to the Market Information System all comments timely delivered including identification of the commenting Entity, and forward such comments to TAC.

21.4.5 Impact Analysis

(1) ERCOT shall, if requested by the PRS, initiate an impact analysis to identify and evaluate the required changes to the ERCOT systems, business functions, and operating practices, including, but not limited to, ERCOT’s staffing needs, operating systems, settlement systems, and ERCOT System operations.  The impact analysis shall include any cost and budgetary impacts to ERCOT as well as the estimated implementation date.  The PRS may alter the timeline in these Procedures, but only to the minimum extent necessary in order to accommodate the analysis.  Unless a longer period is warranted due to the complexity of the change, ERCOT shall complete any such study within twenty-one (21) days of the date of the posting of the Revision Recommendation Report.   

(2) ERCOT shall post to the MIS, upon completion, the results of any impact analysis. 

21.4.6 TAC Vote

(1) At its next regularly scheduled meeting after receiving the information described below, TAC shall consider:

(a) The Revision Recommendation Report;

(b) Comments timely received in response to the Revision Recommendation Report; and

(c) Results of ERCOT’s impact analysis, if any.

(2) If no comments opposing the Revision Recommendation Report are received within twenty-one (21) days of its posting, TAC may, at its Chair’s discretion, take action via electronic mail rather than at the next regularly scheduled meeting.

(3) TAC shall take one of the following actions regarding the Revision Recommendation Report:

(a) Approve the submitter’s suggested language, if any, in the Revision Request; or

(b) Approve alternate language, if any, proposed by the PRS; or

(c) Reject the Revision Request; or

(d) Propose changes and remand to the PRS with specific instructions to incorporate the proposed changes into a new Revision Recommendation Report according to a new timeline established by TAC in a manner consistent with the procedures beginning in Section 21.3.4, Comments to the Revision Recommendation Report.

(4) If the Revision Request is approved by TAC, TAC shall provide to the ERCOT Board for approval:

(a)
TAC’s recommended changes to these Protocols (“TAC Recommendation”) as result a of the Revision Request and reasons therefore with supporting documentation, including: 

4 The PRS Revision Recommendation Report, and;

5 The Proposed effective date; 

21.4.7 ERCOT Board Vote

If a Revision Request is approved by TAC, the ERCOT Board shall review the TAC Recommendation with regard to the Revision Recommendation Report at the ERCOT Board’s next regularly scheduled meeting.  

The ERCOT Board shall take one of the following actions regarding TAC Recommendation on the Revision Recommendation Report:

(1) Approve the TAC Recommendation as originally submitted or as modified by the ERCOT Board; or

(2) Reject the TAC Recommendation; or

(3) Remand to the TAC with instructions.

If the TAC Recommendation is approved by the ERCOT Board, the ERCOT Board shall review and approve or modify the proposed effective date.

The Board may not approve an effective date that is prior to the date of the posting of its decision regarding the TAC Recommendation.

21.4.8 Posting of Board Decision and Filing of Approved Protocol Modification

(1) The Board’s decision regarding the TAC Recommendation shall be posted on the Market Information System. If the ERCOT Board approves a change or changes to the Protocols, such change(s) shall be filed with the PUCT for informational purposes.

(2) If the TAC Recommendation is approved by the ERCOT Board, the ERCOT Board approved revised language shall be incorporated into the entire Protocols document and the resulting document, including the effective date of revisions, and shall be posted before the effective date on the Market Information System.

21.4.9 Appeal

If TAC rejects the Revision Request, any ERCOT Member, Market Participant, the PUCT Market Oversight Division or ERCOT staff may appeal directly to the ERCOT Board.  Such appeal to the ERCOT Board must be made within thirty-five (35) days after the date of the relevant decision.  Appeals made after this time shall be rejected.  Appeals to the ERCOT Board shall be posted on the Market Information System and placed on the agenda of the next available regularly scheduled ERCOT Board meeting.  

Any ERCOT Member, Market Participant or the PUCT Market Oversight Division may appeal any decision of the ERCOT Board regarding the Revision Request to the PUCT or other Governmental Authority.  Such appeal to the PUCT or other Governmental Authority must be made within thirty-five (35) days of the date of the relevant decision.  If the PUCT or other Governmental Authority rules on the Revision Request, ERCOT shall post the ruling on the Market Information System.

21.5 Urgent Requests

A Revision Request may be labeled "Urgent" by the submitter if such submitter reasonably believes failure to rapidly implement a Revision Request would result in the significant impairment of ERCOT System reliability or market operation or relates to a discrepancy between a settlement formula and a provision of these Protocols.  If a Revision Request is labeled Urgent and the PRS determines that such Revision Request:

(1) Requires immediate attention from TAC due to (a) serious concerns about ERCOT System reliability or market operations under the unmodified language or (b) the crucial nature of settlement activity conducted pursuant to any settlement formula, and 

(2) Is of a nature that allows immediate, interim implementation without negative consequence to the reliability and integrity of the ERCOT System or market operations, then PRS shall submit the Revision Request to the TAC Chairperson. The TAC Chairperson may request action from TAC to accelerate or alter the procedures described herein, as needed, to address the urgency of the situation.  

Notice of a Revision Request process pursuant to this section, “Urgent Requests,” shall be posted on the Market Information System.  Any revisions to these Protocols that take effect pursuant to an Urgent Request shall be subject to ERCOT Board confirmation.

21.6 ERCOT Advisory Opinions  [As discussed above, ERCOT Staff does not believe it is either necessary or appropriate to issue advisory opinions.  However, if the ERCOT Board determines that such a process is required, ERCOT Staff could support the following process.]
(1) ERCOT shall designate an ERCOT Director authorized to receive requests for Protocol clarifications or advisory opinions regarding the application of Protocol provisions and requirements.

(2) Any Market Participant may request, in writing, an opinion from the designated ERCOT Director regarding the application of ERCOT Protocols to particular circumstances.  A requesting party may also request confidentiality to the extent permissible under the provisions of Section 1.3 of these Protocols.
(3) The designated ERCOT Director shall provide a copy of the opinion request to PUCT Staff upon receipt and shall consult with PUCT Staff prior to issuing an opinion regarding the request.
(4) ERCOT shall incorporate the comments of the PUCT Staff in advisory opinions.
(5) All Protocol clarifications or interpretations ERCOT issues in response to a Market Participant’s opinion request or upon its own initiative shall be sent out in a market bulletin to inform all Market Participants.
(6) 
a. 
b. 
c. 
(7) If the designated ERCOT Director determines that the ERCOT Protocols do not address or are unclear concerning the circustances identified in the opinion request, the Director will refer the request, with requestor identities masked, to the appropriate ERCOT committee for development of a Revision Request, market bulletin, or other resolution.
(8) Advisory opinions and other Protocol clarifications issued under this subsection are not binding on ERCOT or on the ERCOT Board – they are informational only.  Binding interpretations may be sought in the form of clarifying language proposed as a Revision Request under this Section, and subject to the stakeholder process herein.
(9) 
(10) 
(11) Parties in disagreement with an ERCOT Opinion issued under this Subsection must seek clarification of the issue through a Revision Request as set forth in this Section.
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