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Date:
June 10, 2003 

To:
Board of Directors

From:
 Maxine Buckles

Subject:  Foreign Guarantees

Issue for the ERCOT Board of Directors

ERCOT Board of Directors Meeting Date:  June 17, 2003
Agenda Item: 11 - Foreign Guarantees

	Issue:  Some QSEs have requested uniform ERCOT Credit Standards for the foreign and domestic guarantee.

	Background/History:  In October 2002, the ERCOT Board approved the utilization of  foreign guarantees in the ERCOT Market. Initially, the credit standards for foreign guarantees were higher than those for domestic guarantees, resulting in lower entity credit limits and maximum credit limits than those for domestic guarantees.  Tighter limits were set given concerns regarding collectability under a guarantee in another country.

	Key Factors Influencing Issue:  

1. ERCOT will obtain an opinion of counsel that the guarantee agreement is enforceable in the jurisdiction of the corporate guarantor’s domicile.

2. Entities utilizing the foreign guarantee will reimburse ERCOT for the cost of obtaining the opinion.

3. ERCOT retained a New York law firm for preparation of a standard form for such guarantees, and will retain a firm for such enforcement, as needed.

	Alternatives: 


1. Leave the credit standards for the foreign guarantees as they currently stand.

2. Make other changes to the credit limits for a foreign guarantee.

3. Authorize ERCOT to accept foreign guarantees of entities that meet the attached qualifications and requirements.

	Conclusion/Recommendation:

Alternative 3 has received support and endorsement from the Finance & Audit Committee and the Credit Workgroup. ERCOT staff does not oppose the adoption of Alternative 3.




Proposal for Utilization of the Foreign Guarantee in the ERCOT Market

If a QSE is required to supply alternate credit support, that QSE may request the approval of the guaranty of a foreign corporation. ERCOT may accept the guaranty provided the foreign guarantor must: 

(a) meet all of the requirements that otherwise apply to a guarantor as stated in Section 16.2.5.1.1.(a) of the ERCOT Protocols;

(b) be organized in a country which (1) maintains the minimum Sovereign Debt ratings for a foreign guarantor adopted by the ERCOT Board and (2) has reciprocity agreements with the US regarding enforcement and collection of guarantee agreements;

(c) provide to ERCOT annual audited financial statements, prepared in accordance with U.S. generally accepted accounting principles or international accounting standards and quarterly unaudited financial statements;

(d) provide a guarantee in the form of the ERCOT Board approved standard form guarantee Agreement for foreign Entities;

(e) reimburse ERCOT the cost of obtaining an opinion of counsel that the guarantee agreement is enforceable in the U.S. and the jurisdiction of the corporate guarantor’s domicile and

(f) maintain a registered New York Agent.

ERCOT credit limits will be the same for domestic and foreign guarantors, provided that domestic and foreign guarantors meet the applicable ERCOT Credit Standards.
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