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Date:
November 12, 2002

To:
Board of Directors

From:
 Maxine Buckles

Subject:  401(k) Plan and Money Purchase Plan Changes

Issue for the ERCOT Board of Directors

ERCOT Board of Directors Meeting Date:  November 19, 2002

Agenda Item:  8 (c)

	Issue:  ERCOT must update its 401(k) Plan and Money Purchase Plan (collectively, the “Plans”) to comply with revisions in the federal tax code.  At the same time, ERCOT could reduce administrative expenses and provide better service to participants in the Plans by changing the third-party administrator (“TPA”) for the Plans from Benefits Resource Group (“BRG”) to the New England Life Insurance Company (“NEF”).



	Background/History:  BRG is very slow in providing account information to participants, and the BRG website has not been available for several months.  Adding to the problem is the fact that the assets of the Plans are currently invested under obsolete group annuity contracts, taken over by NEF, with respect to which BRG can only provide quarterly valuations.  NEF has offered to replace the existing group annuity contracts with its Zenith Retirement Contract, which would provide a greater number of investment options and impose substantially reduced asset charges.  Also, NEF can provide plan administrative services, which include daily valuation record keeping as well as a website and a 24-hour toll-free participant telephone line allowing participants to obtain daily account information and to make unlimited changes in investment options.  Finally, it would be cost-effective to couple a change to NEF as the TPA with amendment and restatement of the Plans in the form of NEF-sponsored prototype plans, which would not affect the Plans’ key provisions.



	Key Factors Influencing Issue:  1.  Tax laws have changed, necessitating plan revisions.  

2. ERCOT has a fiduciary duty with respect to the plans, and should take steps to address participant service issues. 

3. NEF has a reputation for more stability and better service than does BRG.

4. The proposed changes will effect cost-savings.



	Alternatives/Considerations: 


1.  Continue with BRG as TPA.  

2.  Change to NEF as TPA and adopt NEF’s prototype plans in conjunction with the Trustees’ decision to move to the Zenith Retirement Contracts.



	Conclusion/Recommendation:  ERCOT staff recommends that the Board ratify ERCOT’s execution of documents amending and restating the 401(k) Plan and Money Purchase Plan and an administrative services agreement with NEF.  A proposed resolution is provided.


RESOLUTION OF THE ERCOT BOARD OF DIRECTORS

WHEREAS, the Corporation maintains the Electric Reliability Council of Texas 401(k) Savings Plan (the “401(k) Plan”) and the Electric Reliability Council of Texas Money Purchase Plan (the “Money Purchase Plan”) (collectively, the “Plans”), each of which is a defined contribution plan and trust agreement maintained under Sections 401(a) et seq. of the Internal Revenue Code of 1986 (the “Code”); 

WHEREAS, effective July 1, 1998, each of the Plans was amended and restated in the form of a prototype defined contribution plan and trust document sponsored by Benefits Resource Group (“BRG”), which was retained as the third-party administrator for the Plans;

WHEREAS, pursuant to Section 8.1 of the 401(k) Plan, the Corporation has the right to amend the 401(k) Plan, and, pursuant to Section 8.1 of the Money Purchase Plan, the Corporation has the right to amend the Money Purchase Plan;  

WHEREAS, various recent tax laws, up to and including the Economic Growth and Tax Relief Reconciliation Act of 2001 (collectively, the “Tax Laws”), require and allow changes to provisions of the Plans, and the Corporation has identified other changes (the “Design Changes”) to the Plans that would streamline the administration of the Plans and better effectuate the goals of the Corporation with respect to the Plans without changing the key provisions of the Plans;

WHEREAS, the Corporation has determined that it is in the best interests of the participants in the Plans that the third-party administrator for the Plans be changed from BRG to the New England Life Insurance Company (“NEF”), which currently holds the assets of both Plans; 

WHEREAS, the Corporation has determined that the 401(k) Plan should be amended and restated in accordance with the Tax Laws in the form of the New England Financial Defined Contribution Prototype Plan and Trust #02 Basic Plan Document and the 401(k) Non-Standardized Adoption Agreement #001 and that the Money Purchase Plan should be amended and restated in accordance with the Tax Laws in the form of the New England Financial Defined Contribution Prototype Plan and Trust #02 Basic Plan Document and the Money Purchase Non-Standardized Adoption Agreement #006, each to be effective January 1, 1997, or as otherwise stated therein;

WHEREAS, the Corporation has determined that the 401(k) Plan and the Money Purchase Plan, as so amended and restated, should be further amended to incorporate the Design Changes effective January 1, 2003;

WHEREAS, in order to facilitate and to expedite the conversion of the Plans from BRG’s record keeping system to NEF’s record keeping system, the Corporation has executed the documents amending and restating the Plans, as hereinabove described, and the Corporation has entered into an Administrative Services Agreement with NEF to act as third-party administrator for the Plans effective January 1, 2003;  

WHEREAS, in connection with the amendment and restatement of the Plans, the Corporation has continued the appointment of Mr. Thomas E. Noel and Mr. Sammy R. Jones as Trustees under the Plans and said Trustees have indicated their acceptance of the trusts created under the Plans; and

WHEREAS, under the amended and restated Plans, the Corporation shall continue to be designated as the Plan Administrator of the Plans for purposes of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”).

After full discussion and due consideration thereof, it was duly


RESOLVED that the execution of the documents amending and restating the 401(k) Plan and the Money Purchase Plan, as hereinabove described, be and hereby is in all respects authorized, approved, ratified and confirmed; and


FURTHER RESOLVED, that the continued appointment of Mr. Thomas E. Noel and Mr. Sammy R. Jones as Trustees under the Plans be and hereby is in all respects authorized, approved, ratified and confirmed; and 


FURTHER RESOLVED, that the continued designation of the Corporation as the Plan Administrator of the Plans for purposes of ERISA be and hereby is in all respects authorized, approved, ratified and confirmed; and


FURTHER RESOLVED, that the appropriate officers of the Corporation be and hereby are severally authorized to direct that that such contributions from the funds of the Corporation be made each year as shall be required under the provisions of the Plans, subject to the right of the Corporation reserved in the Plans to amend or to terminate the Plans at any time; and


FURTHER RESOLVED, that the actions of the officers of the Corporation in executing such documents as may be required and in taking such other actions as may be necessary or desirable to effectuate the foregoing resolutions, to render said amended and restated Plans fully effective, and otherwise to maintain for the Plans compliance with the requirements of the Code, ERISA, and any other applicable legal requirements be and hereby are in all respects authorized, approved, ratified and confirmed. 
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